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( संघ राज्यक्षेत्र प्रशासनों को छोड़ कर ) केन्द्रीय प्राधिकारियों धारा जारी किए गए प्रावेश और अधिसूचनाएं 
Orders and Notifications issued by Central Authorities ( other than 

Administrations of Union Territories ) 


भारत निर्वाचन आयोग 

ELECTION COMMISSION OF INDIA 
आदेश 

ORDER 
नई दिल्ली , 8 फरवरी , 1982 

New Delhi , the 8th February, 1982 

O . N . 44 .- - Whereas the 
का . अ . 44 . - यतः , निर्वाचन आयोग का समाधान 

Election Commission is satisficd 

that Shri Fahim Ashraf, Village & P . O . Jayas, District Rai 
हो गया है कि जून , 1981 में हुए उत्तर प्रदेश लोक सभा के लिए Barailly, Uttar Pradesh, a contesting candidate for Bye- clec 

tion to the House of the People held in June, 1981 from 
उप -निर्यापन के लिए 25 - अमठी संसदीय निर्वाचन क्षेत्र मे 

25- Amethi congtituency in Uttar Pradesh has failed to lodge 
नाव लड़ने वाले उम्मीदवार श्री फहीम अशरफ , गाम व पोस्ट an account of his election expenses in the manner icquired 

by the Representation of the People Act, 1951 , and the rules 
जायम , जिला रायबरेली , ( उत्तर प्रदेश ) लोक प्रतिनिधित्व 

made thereunder ; 
अधिनियम , 1951 तथा हवधीन बनाए गए नियमों द्वारा अपेक्षित 
अपने निर्वाचन व्ययो का लेखा रीति से दाखिल करने में असफल And whorcas , the said candidate , even after due notice 

has not given any reason or explanation for the failure an ! 
रहे है । 

the Election Commission is further satisfied that he has no 

good reason or justification for the fuilure; 
___ और गतः , उक्त उम्मीदवार ने , सम्यक सूचना दिए जाने 
पर भी , इस असफलता के लिए कोई कारण अथदा स्पष्टीकरण Now, therefore, in pursuance of section 10A of the said 

Act, the Election Commission hereby declares the said 
नही दिया है और निर्वाचन आयोग का यह समाधान हो गया 

Shri Fahim Ashraf to be disqualified for being chosen as 
है कि उसके पास इम अफलना के लिए कोई पर्याप्त कारण and for being, & member of either House of Parliament or 

of the Legislative Assembly or Legislative Council of a 
या न्यायोचित्य नही है ; 

Statc for a period of three years from the date of this 

order . 
___ अत अब , उपप्त अधिनियम की धारा 10- क के अनमरण में 
निर्वाचन आयोग एतदद्वारा उक्त श्री फहीम उरफ को ससद के 

INo . UP- HP/ 25181 ( Bvem 

D . N . NAGAR Under Sery. 
किसी भी सदन के या किसी राज्य की विधान सभा अथवा 

Election Commission of India . 
विधान परिषद के सदस्य छने जाने और होने के लिए इस आदेश 
की तारीख से तीन वर्ष की कालाधि के लिए निरीहत घोषित 

New Delhi, the 1st March , 1982 
करता है । 

ON. 45. -- In pursuance of rection 106 of the Represen 

tation of the People Act, 1951 ( 43 of 1951 ). the Election 
[ स उ . लो स . / 25 / 81 ( उप - ) ] Commission hereby publishes the judgment of the Dich 

Court of Judicatuie Andhra Pradesh at Hydrrabad 
ओ , ना . नागर , अवर सचिय , 

rated 
17th November , 1981 In Election Petition No. 2 of 1980 and 

भारत निर्वाचन आयोग । Application No . 31 of 1981. 
1413GI/ 81 - 1 

(143) 
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IN THE HIGH COURT OF JUDICATURE : ANDHRA rospondent No : 6 secured 37 first proforence votes, and rcs 
PRADESH : AT HYDERABAD 

pondent No : 7 secured one first proference vole . In the 

second count respondent No, 5 wu9 declared elected . When 
Tuesday, the seventecoth day of November, Ono thousand nine 

all he surplus votes were transferred , ncither the petitioner 
bundred and eighty one 

nor the first respondent secured the required quota for getting 
PRESENT : 

declared elected . Then , the 7th respondent was eliminated in 
The Hon ble Mis. Justice Amareswari 

accordance with the Rules, Hiş elimination way of no CODSC 
Election Potition No. 2 of 1980 

quence as by reason of his elimination , no vote could be 

added to the petitioner Or ths 6th respondent. At that 
AND 

stago, according to the counting, the 6th respondent secured 
Application No. 31 of 1981 

39. 5 votes including the surplug votes transferred and the 
BETWEEN 

petitioner secured 38 . 5 , votes and so the petitioner was 
P . Babulu Reddy . . Petitioner in both the potitions 

clininated and the 6th respondent was declared clected . The 

petitioner alleges that if there was proper count and gomo 
AND 

invalid ballot papers were not reccived , the petitioner would 
1 . A . Sarvarayudu Chowdary . 

have secured morc votes than respondents 1 to 6 and ho 
2 . Krishna Mohan Bhamidipatu 

would have been declared elected . The reasons for losing the 
3 . Syed Rahamatali. 

clection , according to the petitioner , are that the Congress (1) 
4 . Roda Mistry . 

who had a strength of 248 M . L .As. eligible to vote on the 
5 . Vemula Chenna Keshva Ruo . 

dato of election , set up 5 candidates ( rcspondents 2 to 6 ) 
6 . Y . Swami Naik . 

and 45 M .L .As. belonging to the party were asked to give 
7. Chinta Subba Rao . 

first preference votcs to each of the 5 candidates set up by 

the party and the remaining 23 were asked to give their 
. . Respondents in both the petitions. 

first preference to respondent No : 1 . There werc 44 M . L .As. 
E .P. No, 2 of 1980 : 

who belong to parties other than Congressil ) on the last 

date for nomination , The context was keen for the 6th 
Petition under Section 80 and 81 of Representation of vacancy , and there the Congress ( I) was particular to secure 
Pcoplcs Act, 1951, praying that in the circumstances stated 

all tho six sente including the one contested by an indepen 
In the memorandum of grounds Aled therewith , the High dent candidate but supported by, them and defeat the petitioner 
Court will be pleased to (i) please the Election of the tea 

who belongs to the Janta Party , that 3 members were ad 
pondents 1 to 6 as illegal and void ( ii ) to direct Arc - count mitted into the congress ( 1) party two days before polling , 
of the valid votes polled and ( lii) to declare the petitioner 

that the then Chief Minister and the Revenue Minister tried 
and such of the respondente as the Ilon ble court considers 

thcir best to support the first respondent and directed the 
ag duly elected to the Rajya Sabha in biennial election held 

memberg belonging to their party to vote for the candidate 
on 28 - 3 - 1980 . 

set up by the party , falling which , disciplinary action would 

be taken against them and that they will be expelled froni 
Application No. 31 of 1981 

the party . The petitioncs further alleges that some members 
Petition praying that in the circumstances stated in the were instructed to vote in a nunner hy which Diey could 
affidavit filed therewith , the High Court will be plcused to 

be identified , that some were asked to write a nurticular 
dire t opening of the ballot boxes and the scrutiny of Ballot letter on the reverse of the ballot paper so that they could 
papers for determining the validity or otherwise of the Ballot 

he identified , that one Lakshminarayana Reduly , an M . L . A . 
paper pending Election Petition No : 2 of 1980 , 

from Gunturn District was asked to write a letter " R " on 

the reverse side of the ballot paper as he was suspected that 
Those petitions coming on for nearing on Monday the he would not vote for respondent No. 5 for whom it is under 
16th . Tucsciay the 17th Wednesday the 18th Friday the 20th stood that he was allotted , Sonic mebers were asked to 
Monday the 23rd and Tuesday the 24th days of March , give the first preference to more than one candidate , some 
1981, Wednesday the 1st Thursday the 2nd , Monday the 6th were asked to exercised third preference to more than onc 
Tuesday the 7th , Thursday the 16th days of April, candidate . According to the petitoner, this was done with 
1981 Friday the 3rd , Monday the 6th Tuesday the 7th of a view to identify the voters and such instructions were given 
July , 1981 upon perusing the petitions and Application and to such M . L . As. who were suspected that they would voto 
the afidavit filed in support thereof and that written stato for the petitioner and there were about 5 votes of that na 
ments filed for Respondenty 1 to 7 , the Additional Written ture . The petitioner states that such votes were declared valid 
Statements of Respondents 1 and 2 and upon hearing the in spite of protest, by the petitioner and overnaling his ob 
Arguments of Ms. R . Dasaratharama Reddy , and Mr, M , V . jection , they were counted as valid in favour of respondents 
Ramana Reddy. Advocates for the petitioner in both the 1 to 6 . The further case of ihc petitioner is that onc vote 
petition , and of Mr. E . Kalyan Ram , Advocate for the Res which did not contain figure 1 at all was counted in 
nondants 1 and 2 of Mr. K . Jagannatha Rao , Advocate for favour of the sixth respondent, This vote should have been 
the Respondente 3 to 6 and the Respondent No : 7 not declared A , invalid . One Parasuraina Naidu an MLA of 
annenring in person or by Advocate in both the Election Parvathipuram was permitted to vite with the help of a com 
Petition and Application and having stood over for congi panion by the Returning Officer contrary to the Rules and 
deration till this day , the court delivered the following : 

that the said Parasurama Naidu took a comranion only for 
JUDGMENT : 

thc purpose of satisfying the then Chief Minister who in 

structed him to vote for respondent No . 6 . Thi, vote ought 
This is a netition under Section 80 and 81 of the Re 

to have been declared as invalld . One of the ballot papers 
presentation of the People Act, 1951, (hearinafter called the 

which contained a first preference in favour of the 4th res 
Act ) calling in question the election of respondents 1 to 6 

mondent , all the figures were marked in the place outside 
to the Rajya Sabha hold on 28 - 3 - 1980 . There were six vacan . 

the place allotted for marking preference. This vote should 
cles and eight persons including the petitioner contested. Res 

have been also declared invalid as it was contrary to Rules 
nondente 1 lo 6 were declared elected The 7th respondent, 

and serves the purpose of identification . Thus, about 13 votes 
who was one of the unsuccessful candidates, was impleted as 

which were invalid were declared as valio Overruling the 
the rennondent as the petitioner besides claiming a declaration 

objections of the petitioner and if these invalid voles are 
that the election of the rospondents 1 to 6 is void prayed 

excluded from counting, the petitioner would have been 
that he may he declared as validly elected . That is how the 

elected . Ho also alleges that there was some irregularity in 
7th respondent is in the picture . 

transferring the vote , in accordance with the preference and 

in view of the same the vote have to be recounded by ex 
· The main allegations in the Election Petition re as follows: 

cluding tho invalid votes . 
As many as 292 Members of Legislative Assembly of the All the respondents Aled written statements or counters ng 
State of Andhra Pradesh who form the olectoral college to we call Respondents 1 10 6 denied all the allegatlong made in 
elect members to the Raiva Sabha exercisod their franchise , the petition . The first respondent mainly contended that the 
The poll took place on 28 - 3 - 1980 . Ten votes were declared allegations made in the petition were wild and vague , That 
as invalid by the Returning officer . It way determined that no instructions were given to any of the voters to nit the 
4029 votes were necessary for declaring any candidate as marks in such a way that they could he identified that the 
elocter in the first count and on that basis, respondents 1 to petitioner never raised any obiection beforc the Returning 
4 who turert 42 42 . 41 and 41 votes were declared elected Officer with regard to any of the hallot Anneara which had 
11 the first count. Roedondent No : 5 securod 40 first pre been declared valid and vote counted in favour of the rec . 
ference votos, the petitioner secured 38 first preference votes, pective candidates , that the election was conducted in a fair 
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manner, that he filed his nomination as an independent condi 

III . Whether the petitioner had raised any objection to 
uato and secured 42 hrst preference votce and got elected in 

the reception or validity of any of the votes before 
the first count itself , that 70 threats or pressure was brought 

the Returning Officer ? If not, can he be permitted 
on the voters by the then chef Alwister or Revenue Minister 

to raise them at this stage ? 
on the voters to vote in a particular manner , that no cusc 

IV . Whether on the allegations made in the Election Peti . 
is made out for recounting cd the petitioner failed to impltid 

tion , the petitioner is cntitled to ask for opening of 
the Election Qilicer as a respondent that he is a neccssay party 

the ballot boxes and rc - count ? If so , whether the 
in view of the allegations made by thc petitioner and that 

Election Petitioncr is cotitled to press Issues V to 
the petitioner who was set up by the Janatha Party which had 

IX mentioned below ? 
only a strength of 11 out of 292 voter and had absolutely 
no chance of succeeding in the election and filed this petition 

V . Whether the vote cost by Sri Lakshminarayana Reddy 
only out of frustration . 

18 invalid for the reasons set out in paragraph ) 

of the Election Petition ? 
The second respondeut s writen statenient was on the same 
lines as that of the tilst respondent. Respondents 3 to 6 filed 

VI. Whether in one of the valid voies , the figure I {s 
a common counter , While denying all the allegations, they 

not marked and so invalid ? 
stated that the 6th respondent oulaine 39 , 90 voles as againsy, 

VII. Whether some of the ballot papers contained any 
38 .57 votes secured by the petitioner, that it is incorect to 

mark of writing as alleged by thc pcutioner by which 
say tbat the counting was improper , that no pressure or undu . 

the Elector can be identified und if so , they are 
influence was exercised on the voters or any directions weic 

invalid ? 
given to vote in a particular manner , thnt inę clections were 
conducted in a free and fair manner , that the then Chict 

VII . Whether on the facts and circumstances 
Minister and ibe Revenue Minister did not pressurise any af 

of the case , any votes contain secured and third 
the Congress (1) M . L .As. Or Uueulened them with dirc cunse . 

preference in favour of more than one candidate und 
quenccs if they vote in favour of any candidate set up by thy 

if so , they are invalid ? 
opposition parties, that no instructions werç given to put the 

IX . Whether on the facts and circunstances of tire c080 
mark in a manner by which the voler can be identified and 

in the vote which was counted as first prcicrcnico voto 
in fact no ballot paper which was declared 28 valid con 

in favour of the fourth respondent, prcferences wero 
tained any mark by which the voler can be identified . The 

marked by the side of the candidatc s pamc and out 
respondents further denied that Sri Lakshminarayana Reddy 

side the space provided for marking preferences and 
an M . L . A . from Guntur district was asked to write letter " R " 

whether thai vote is invalid for that reason ? 
on the reverse of ihe ballot paper and in fact, there was ro 
auch letter on the ballot puper , The allegations are vague , the 

X . Whether the vote cast by Sri Parasurama Naidu is 
course of information was not mentioned and that the said 

invalid for the reasons set out in paragiaphg 7 and 8 
Lakshminarayana Reddy was not examined . They further 

of the Election Petition ? 
averred that the contention that 13 votes were invalid for 

XI. Whether the declaration of respondents 1 to 6 as 
some reason or other as mentioned in thc Election Petition is 

successful candidates or any of them is vold and 
untenable and erronçou and the counting of all the votes 

liable to be set aside ? 
wag dono correctly, fairly and in accordance with the Rules . 
The permission given to Sri Parasurama Naidu to vote with 

Xil. Whether the potitioner is entitled to the declara 
a companion is in accordance with the Rules and the allcgu 

ration that he is elected to one of the six scats 45 
tion that Parasurama Naidu was asked to volo through a com 

prayed for ? 
panion only with a view to make sure that he voted for the 

XIII. To what relief ? 
candidate for whom ho was allotted 18 baseless and a figmcat 

In view of the counter Aled by the 7th respondent 
of imagination . They also alleged that no objection either 

subscqucot to the framing of the issues , Lwo addi 
Oral or written was raised at any time either by the pctrtion 

tional issues were framed on 26 - 11 - 1980 . 
or his election agents during the course of election or 
counting . 

I. Whether the 7th respondent has any right in the circum 
The 7th respondent filed a written statement in support of 

stances of tho cac to call in question thc clection 
the election petitioner . His entire written statement consists 

of respondents 1 to 6 and Beek a declaration that 
of five small paragraphs which are as vaglio as vaguences can 

the 7th respondent be declared legally and validly 
be. The first paragraph merely states that the Election Petition 

elected ; and 
is just and legal. In the second paragrapb it is alleged that 

II. Whether the election of respondents 1 to 6 is vitiated 
that " the allotment of votes and preference are illegal and 

by any corrupt practice as alleged by the 7 h res 
void with pressures and directives ." The 3rd paragraph states 

pondent ? 
that the entire election is vitiated by " illegality and procedure 
adopted outside the legal sanction ." The fourth paragraph 

An oral scquest was made on behalf of respondents 1 to 6 
states that there was " buying of votes with incidental impact 

10 consider the additional Issue No : 1 as a preliminary 188UC 
on the genuine, valid and lawful consideration of this respon 

ay some allegations which amount to corrupt practices wbich 

were not raised in the main Election pctition were iaised by 
dent." In the fifth paragraph ho prayed that he should be 

the 7th respondent, on the ground tha: it will unnecessarily 
declared as validly elected . 

onlargc the scope of the Election Petition and the trial would 
Respondents 1 to 6 filed a rejoinder or a counter to the have to be conducted on the basis of the allegations which 
written statement filed by the 7th respondent stating that it Ars not raised in the main Election Petition . I considered the 
is not open to the respondent to raise any allegations which question elaborately and by order dated 3 - 12 - 1980 I allowed 
are not made in the Election Petition , that the allegations are the application to consider additional Issuo No : 1 as a pic 
vague , falso and incorrect, that the respondent who got only Jiminary issue . Additional Issue No. : 1 was considered as a 
one first preference vote made wild allcgations only with a preliminary issue and by order dated 31- 12 - 1980 I decided 
view to prejudice the mind of the court. It i; also contender 

îhat it was not open to the icspondent to challenge the elec 
that fresh allegations cannot be made in the written statement tion on grounds which are nut mentioned in the Election Peti 
tbereby enlarging the scope of the Election Petition . The 7th 

tion and raised for the first ume in the written statenient filed 
respondent is incompetent to make any fresh allegations which long after the period for filing the Ele . tion Petition expired . 
are not contained in the main Election Petition. 

This order was passed after full contest , I was informed that 
On the basis of the pleadings, the following issues were 

the said order had become final. Consequently additional 
framed as per the consent memo filed by the parties . 

issue No. 2 was deleted . 
1. Whether the averments in the petition amounts to 

Later, the case was posted for trial. The rctitioner cxamined 
allcgations of corrupt practice and if so , whether the 

4 witnesses including himself. Respondents 1 to 6 examined 3 
petition is liable to be dismissed for non - compliance 

witycsses and marked 2 documents Ex, R - 1 and Ex. R - 1( a ) 
of the mandatory provisions of Section 83 of the 

which are the certified copy of the result of the poll and th : 
Representation of the People Act, 1951. 

transfer of votes and the photostat copy of the same res 
II. Whether in the absence of any demand by the Elec 

pectively . Respondent No . 7 was absent at the trial, He did 
tion Pctitioner or his counting agents for a rc - count 

not examinc any witnesses for did he cross - examine any 

witnesses. 
under Rule 82 of the Conduct of Election 

Thereafter, he remained absent through 

Rules , out. 
1961 before tho Returning Officer at the time of 

The evidence was closed on 6 - 4 - 1981. On 

10 - 4 - 1981, the petitioner 
counting, the Election . Pctitioner can ask for i l e 

filed Application No. 31 

of 1981 for opening the ballot boxes and inspect them for 
count in ibis Hon ble Court ? 

determining the validity of the ballot papers which were 
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chailcuged as invalid for tho fcasons mentioned in the peti 
tion , Practically thc same legalions which were made in tho 
main Election Petition wero jaado in this potition also . The 
respondens opposed the application . The 6th respondent filed 
a counter staling that the avernicats in tho application are 
the same uy the averments in the main Election Petition , that 
ibe petitioner and his election Agcats were present throughout 
the election till the declaration of the result, that they never 
protested or objected either on the ground of invalidity of the 
vallot papers or any irregularity in counting, that not having 
asked for a re -examination or a re -count at any stage during the 
election, they cannot now seek for opening of the ballot boxes 
and scrutiny of all the ballot papers, that unless a strong 
prima facie case is made out in respect of the allegations, 
ballot boxeo Cangot be opened for inspection and that no 
such case is made out from the evidence on record . 


The allegations made in the Application (Application No . 31 
of 1981 ) 1o open the ballot boxes for inspection of ballot 
papers and the alleged invalid votes and re -count the votes, 
are practically the same as in the Election Petition . It is well 
established that sewiccy of ballot is an essential element of 
free and ſair clections. Ballot boxes cannot be opened for 
inspection and recounung for the mere asking of it unless a 
strong prima facie case is established in support of the alle 
gations . On one side, there is a purety of clection und on 
the other side, there is Sccrocy of ballo : and the attempt of 
the courts must be to reconcile both . This petition to inspect 
the bollat papers is made under Section 151 of CPC . Though 
several issues were framed , ultimately , the controversy lies 
in a narrow compass namlcy , whether 13 ballot papers which 
were declared as valid and votes thercin counted in favour 
of the returned candidates namcly , respondents 1 to 6 were 
invalid as result of which the result of tho election was ma 
terially affected and whether on a 1 count of the same, the 
petitioner is cntitled to a declaration that he is validly elcc 
red . It is for inspecting all the ballot papers, the prescat appli 
cation is made. Now , the entiro evidence ts before tho 
court. So , I thought that after considering the evidenco , if a 
strong prima facie cage is inade out in support of the allega 
tions, the petition can be allowed by ordering for opening of 
ballot boxes. 


of the society . These observationg were made in the context 
of the facts of the particular case where a serious allegation 
was made that the ballot papers were chemically treated und 
it poscs a challenge to the integrity and impartiality of the 
Election Commission and in the very nature of things , the 
nilegation in question can be proved or disproved only by 
Inspecting the ballot paper 8 . 

The case in N . Narayanan Vs. S . Sommulai (4 ) A . I.R . 
1980 , Supreme Court, 206 . is a case relating to an application 
for rccount. Even in such an application, the principles 
were declared on thc same lines namely , that rclief of re 
count cannot be accepted merely on thọ possibility of theio 
being an error. The allegation must be clearly proved by 
cogent evidence and that the margin of votes by which the 
successful candidate was declared elected was very narrow 
would not by itself justify recounting by the court and that 
the court must be satisfied that the making of such an 
order is imperatively necessary to decide the dispute between 
the parties , 

In Jabar Singh V8. Genda Lal ( 5) (AIR 1964, SC , 1200 ) 
Justico Gagendragadkar , who spoke for the court, observed 
that the onquiry in every election pctitlun should commence , 
with a prima facie presumption in favour of the validity of 
the voting papers which have been counted . 

In Ram Sewak Vs . H . K . Kidwai (6 ) A . I.R . 1964, Supreme 
Court, 1249 the same principles are more claborately stated 
that the court should bear in mind two conditions before 
ordering inspection namely, that the petition for setting aside 
an election should contain an adequate statement of material 
facts on which the petitioner relies in support of his case 
and the court is prima facie satisfled that in order to decido 
the dispulo and to do completo justice between the parties , 
inspection of the ballot papers is necessary . It is further 
stated that inspection cannot be granted to support vague pleas 
or to fish out evidence to support such pleas . A more allc 
gation that the petitioner suspects of believes that there has 
been an improper reception , renewal or rejection of votes 
will not be sufficient to support an order for inspection . 


The entire law on the subject is reviewed in Bhabhi Vs . 
Shco Govind (7 ) A . I. R . 1973, Supreme Court, 2117, after 
referring to several earlier cases of the Supreme Court. It is 
useful to extract the relevant observations : 


Such a procedure was approved by the Supreme court in 
Raghbir Singh Vs. Gurcharan Singh (1) A . I.R . 1980 , Suprcme 
Couit, 1362 . Wherein Desai, J, speaking for thc court suc 
cinctly observed that the allegations in the petition coupled 
with the evidence in the case , the Judge trying the Election 
Petition should be prima facie satisfied that in order to decido 
the dispute and to do complete justice between the partion, 
inspection of ballot papers was necessary . It was further 
observed that the discretion conferred on the court should 
not be exorcised in such a way so as to enable the applicant 
to indulge in a roving enquiry with a view to fishing out 
materials for declaring the cloction void and that on the 
special facts of a given casc , simple inspection may be 
ordered to lend further assurance to the satisfaction of the 
court regarding the truth of the allegations made for the 
purpose of fishing out materials . 


" Before the court can order inspection of ballot papers, 

in an cloction petition the following conditions are 

imperative. 
( 1 ) That it is important to maintain the secrecy of the 

ballot which is sacresanct and should not be allowed 
to be violated on frivolous, vagus and indefinite 

allegations ; 
( 2 ) That before inspection is allowed the allegations made 

against the election candidate must be clear and 
specific and must be supported by adequate state 

ments of material facts ; 
( 3 ) The court must be prima facie satisfied on the male 

rials produced before the court regarding the truth 

of the allegations made for a recount : 
(4 ) That the court must come to the conclusion that in 

order to grant prayer for inspection it is necessary 
and imperative to do full justice between the partice ; 


(5) That the discretion conferred on the court should 

not bo excrcised in such a way so as to enable the 
applicant to indulgo in a roving inquiry with a view 
to fish materials for declaring the election to ho 
void ; and 


In Jagannath Rao Vs. Raj Kishoro ( 2 ). (AIR 1972 , SC 447) 
it was held that there is a prima facie presumption in 
favour of the validity of the accep: anco or the rejection of 
the yoting papers which had been counted . In this case , 
the facts were that after the counting was over , the defeated 
party asked for recounting which was not granted by the 
keturning Officer. Thereafter, the candidate applied to the 
Election Commission for inspection of the ballot papers which 
was granted and they were inspected by both the parties. It 
is after that the Election Petition was filed and during the 
pendency of the Election Petition , the trial Judge ordered re 
inspection of the ballot papers . Such a procedure was dis 
approved by the Supreme Court and in that connection , it 
was observed that there is a prima facic presumption in 
favour of the validity of the acceptance or the rejection of 
the voting papers which had been counted . 

In Shashi Bhushan Va. Balraj Madhok ( 3 ) A .I.R . 1972 , 
Supreme Court, 1251 it was observed that in applications of 
this kind , prudence requires a cautious approach and that 
the allegations in support of a prayer for inspection must 
not be vague or indefinite and they must be supported by 
material facts and a prayer inade must be a bona fide onę. 
The learned Judges further observed that secrecy of ballot 
is important, but doing Justico iz undoubtedly more important 
and it would be more so , if what is in stake in the Interests 


(6 ) That on the special facts of a given caso sample 

inspection may be ordered to leni further assurance 
to the prima facie satisfaction of the court regarding 
the truth of the allegations made for a recount, and 
not for the purpose of fishing out materials. 


If all these circumstances enter into the mind of 
the Judgo and ho ig satisfied that these conäftions 
are fulfilled in a given ense . the exerciso of tho 

discretion would undoubtedly bc proper ". 
In Jitendra Bahadur Vs. Krishna Bohari (8 ) A . I.R . 1970 , 
Supreme Court, 276 the same principic , ata reiterated . 
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Ji Jagjit Singh Vs. Kartau Singh ( ) A .I.R . 1966 Supreme procedure contemplated under the Rules, le second pre 
Court, 773 , it was pointed out that in dealing with a tercnce marked for favour of the returned candidates, start 
question of inspection of ballot papers, the importance of ing from the one who got tho maximum votes transferred 
the seciccy of the ballot paper cannot be ignored, and that to the candidates in whiosc favour the second preference 
the statutory Rules fiamed under the Act are sufficient to were markcd . As a result, the fifth respondent gol clected in 
provide adequate safeguards for the cxamination of validity the second count, Then , thero remained in the field the 
or invalidity of votes and for their proper counting. It may petitioner the sixth and seventh respondents. Even after all 
he that in some cases, the ends of justice would make it the surplus votes were transferred , neither the petitioner 
necessary for the Tribunal to allow a party to inspect the nor the sixth and seventh respondents seemed the required 
ballot boxes and consider bus objections about the inproper quota for being clccted. Then the seventh respondent who gor 
Acceptance oi jinproper rejection of votes tendered by voters the least number of votes was eliminated . Thereaftei , iho 
at any given election , but, in consideriag the requirements contest way mainly between the petitioner and the sixth 
of justice , carç must be tahen to sce that election pet lioners respondent. The elimination of the seventh respondent did 
do not get a chance to make a roving or fishing enquiry in not add to the number of roles secured by the petiționer or 
the ballot boxes so as to justify their claim that the returned the sixth respondent, At that stage , according to the counting, 
candidate s election is void . 

the sixth respondent securo 39. 5 first preference votes includ . 
In Sumitra Devi Vs. Sheo Shanker ( 1 ) A . I.R . 1973 , Supreme 

ing the surplus transſeried while the petitioner secured 38 . 5 : 
Court, 215 the same principles are laid down namely , that 

Such votes, so the petitioner was eliminated and the sixth 
vague and inadequate statements coupled with insufficient evi respondent was declared clected . 
donce and a prima facie ground not having been in de out, 
no application for inspection can be ordered . 

In tbis Election petition , the brunt vi attack on the ele 
In Chandra Singh Vs . Shiv Rain (11) AIR . 1973, Supleme ction of respondents 1 to 6 is that about 13 votes (1 se 
Court, 403, it is pointed out that if the counting of ballots 

the word "about because the petitioner himself is not 
are interferred with too frequent and flippant rcuounts , by precise ) were void , that they were imporperly reccived duc 
courts , a new threat to the certainty of the poll system is 

to which the result of the election has materially uffected . 
introduced through the Judicial instrument. The secrecy of This is one of the ground" on wbich an election can be sot 
ballot which is of prime importance will be susceptible to uside under Section 10041XJ)( ii) of the Act. According to 
prying if recount of votes is made eary . A more surmise , the peltioner , one of thc ballot papers in which the figuic 
even if it is a best suimise , cannot and should not induce the 1 indicating the first preference in favour of a con 
judge to break open the ballot boxos, unless there is a testant was not marhed at all . Notwithstanding the same, 
clear suspicion or call lacuna nilitating Bygirst the the ballot paper was declared is valid and it WAS counted 
regularity , accuracy , impartiality or objectivity bearing on tho As a first preferenco voto in favou : of the sixth respondent 
original counting even if the difference is microscopic. Of Swami Naik . In para 6 of the petition , it was alleged that 
course , even if the difference is more than microsopic, if there the Roturning Officer while separating the valid ballot 
19 a serious flaw or truvesty of miles or gross interference , 2 papers from the invalid ones , considered this ballot paper 
liberal repcal or recourt exercise to check possible mistakes as an invalid one and showed it to all the candidates and 
is a fair exercise of power. 

their agents , that when it was about to be declajo1, one of 

the assistants of the Returning Officer stated that there was 
Suresh Prasad V s . Jai Prakush (12 ) AIR . 1975, Supreme 

somcthing like a truce mark showing first preference in 
Court. 376 also states samo principles that the Election Pell 

favour of the 6th respondent and that the Returning Officer 
tion should contain adequate statement of facts on which 

Accepted it as a valid ballot paper containing a first pre 
the allegations are founded , that on the hasis of evidenco 

fercntial vote in favour of the sixth respondent, overruling 
adduced , allegations must be prima facie established and that 

the objection . The respondents 1 to 6 denied all the allega 
the court trying the petition is prima facic satisfied that mak 

tions in the Election Petition in general, in their written 
ing of such an order is imperatively necessary to decide the 

statements . Respondents 3 to 6 on whose behalf a common 
dispute and to do complete and effective justicc between the 

written statement was filed denied all the allegations in 
parties. 

respect of this votc It was stated that the Returning 
Flaving regard to the principles enunciated in the decisions 

officer never considered the said vote as invalid and that 
referred to above , I proposc to consider the evidence for the 

the Returning Officer declared this ballot paper as valid as . 
purpose of satisfying myself whether the inspection of ballot 

it contained the figure l indicating the first preference in 
papers should be ordered . In case I lind that the allegations 

favour of the sixth respondent and that, thcrofore . thora 
are not vague and adequate and a strong prima facie case 

was no doubt whatsoever that the first preference was cast 
is made out in support of the allegations and it is absolutely in favour of the sixth respondent. They further stated that 
imperative to do justice between the parties , I shall order 

the petitioner never raised any objection for did the Re 
the petition notwithstanding the fact that the secrecy of turnning officer overrulc any objection, as no ohjection was 
ballot should be maintained . In this background, I will now 

raisol at all . I support of this allegation , the petitioner cx 
examine the evidencc . 

amined himself as P . W . 1 in addition to P . WS. / 2 and 4 . 

P . W . 1 is the petitioner himself. He is an advocate prac 
Issue No. 6 

tising in the High Court for over 33 years. In his evidence , 
Tho following are the admitted facts . The peulloner and 

P . W . 1 stated that the Returning officer Scrutinised all 
the respondents 1 to 7 contested for the six vacancies to 

ballot papers, separated the valid ballot papers, Leeping 
the Rajya Sabha (Upper Council). The poll took place of 

aside about 17 Or 18 , that he circulated the said ballot 
28- 3 - 1980 . The eloctors are the members of the State Legis 

papers as he considered that they are either invalid or 
lative Assembly of the State of Andhra Pradesh . 292 mem 

doubtful, that he circulated 10 votes which he considered 
hers exercised their franchise. The mode of election to tho 

as invalid as they contained some writing and all the 
Rajya Sabha is entirely different from that of other elections . candidates agreed that they were mvalid , that thereafter, 
The relevant Rule envisages casting of preference votes in ho took out one ballot paper and announced that there 
favour of the contestants According to their choice . Having 

wag no first preferçnce voto marked on that ballot papers 
regard to the strength of the cloclois, it was determined that 

that it was shown to all the candidates and the counting 
if a candidate gets 40. 29 Arst preference votes, he would be agents, that the ballot paper contained the other profe 
declared elected in the first count itself. The first respondent rencca 2 , 3 , 4 and 5 marked that he and the other count 
Aled his nomination as an independent candidate . Reszon joy agents also opined that there was no figuro l indicating 
dentk 2 to 6 were set up by the Congress (1) party Res. first perference and that after it reached the end, one 
pondent No. 7 filed his nomination as an independent of the assistants of the Returning Officer took the ballot 
candidate . The petitioner was a candidate set up by the paper, cxamined it in the light and said that there was a 
Janata Party . The first and second respondents secured 42 aruce mark opposite to the name of the sixth respondent . 
first preference votes. The third and fourth respondents So , he took it to the Retuning Officer and the Returning 
got 41 first proference voles. Hence, they were declareil Offlcer thereafter said that there was some mark of a trac 
clected in the first count itself . Respondent No . 5 secured ing nature and courte it in favour of the sixth respon . 
40 first preference votes , He fell short of 0 - 29 first pre dent, overruling his objection . He was cross - cxamined at 
ference votes to clect in the Arst round . Respondent great length by all the respondents. particularly , respon 
No . 6 secured 37 first proieience votos and respondent dents 3 to 6 . P . W . 2 is the son of the retitiotier. HC 19 
No , 7 secured on first preference vote . The petitioner also an Advocale practicing in the High Court . His de 
secured 38 first preference votes, In accordance with the position is simila : to that of P W . I that this Returning 
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Oncer separated 17 ballot papers and declared the re as a witress by either side . There is no whisper or allega 
maining ng valld , that out of the 17 ballot pitpers , ho cir : tion against the Returning Officer either by the petitioner 
culated 10 saying that they were invalid , that all the candi ( P . W . 1 ) or P . Ws. 2 and 4 that he was partial or biased 
datos and their agents agreed that they were invalid and in favour of any candidato either for personal reasons or 
hence they were declared as invalid , that he circulated one for political reasons, On the other hand , it is stated by the 
ballot paper which did not contain any mark indicating Icarned counsel for the petitioner that he is not making an 
the lust preference , that he and other who were sitting allegation against the keturizing Oflicer about his honesty 
there did not find the first preference being marked in or integrity . Whether the ballot paper contains figuc l 
favour of any candidate in that ballot paper and that at in respect of any candidate or not is a question to be de 
the cod , one of thd Assistant Returning Officers examined vided by a look at the ballot paper . It involves no interpreta 
the ballot paper in light and said that there was a trace tion . Therefore , unless the Returning Oificer is biased or in . 
mark opposite to the name of the sixth respondent, that terested in any particular person for any reuson , he does not 
the returning officer acccpted it and declared it as a valid declare it as a valid ballot paper . It is the case of the 
ballot and counted it in favour of sixth respondent. P . W . 4 petitioner that he objected to it on the ground that the 
also supports the version of P . Ws. 1 and 2 in this regard , ballot paper does not contain the figuro l and is thereford 
He was formerly a member of the Janata Party and con liable to be rejected under Rules. Hence , it is not a CASC 
tested from Ongole Constituency as 4 Janata Party candi where the Returning Officer is not aware of the fact ihut 
date in the clections held in the year 1977 and got de such a ballot paper has to be rejected if it does not com 
ſcated . He was also once an Advocale and now u Mem tain the figure l ag invalid . No doubt, the respondents 
her of the Legislative Assembly . He adprile that lic actively denied that the petitioner has objected to it but nevertheless , 
Canvassed for the petitionc . in this clection . At present , he Į take the case of the petitioner himself. All the thrco wit 
is a member of the Bharatiya Janata Party after the Janata nesses ; e ., P . Ws. 1, 2 and 4 say that the petitioner hun 
Party splitted in the year 1977 . He deposed that the Re self. All the thice witnesses i.e., P . Ws. 1, 2 and 4 say that the 
turning Officer rutinised all the ballot papers and separa petitioner raised an objection orally and in these circums 
ted 17 ballot papers and declared the other , as valid and tances . I do not think that the Returning Officer would 
out of them 10 were declared as invalid as there was no have declared this ballot paper as vald notwithstanding 
objection by Anybody. Later, one ballot paper was circu the fact that it did not contain the ligurc indicating first 
lated saying that there aws no first preference in favour of preference against any candidate . It is significant to note 
any candidate , that after examining the same, it was sent that in a case of this type where the conduct and proce 
back to the Returning Officer and before he aonciinced dure is seriously objectionable , Onc would expect the 
that the vote was invalid , the Assistant Returning Officer petitioner to flle a written objection then and there . It is 
who was by his side said that there was a small mark in 

very serious objection because if what is not in cxistence 
favour of Swami Nalk (Respondent No : 6 ) and that the is mentioned as if it is in existence by the Election Officer, 
potitioner objected to it , but the Returning Officer declared tioned as if it is in existence by the Election Officer, there 
it as valid and ultimately counted in favour of the sixth there is no sanctity about any clection and the clection is re 
respondent. Thus, except for some minor discrepancies diked to a farce . 
hore and there, their cvidence is the same. As against this 
we have the evidence of R . Ws. 1 10 4 . R . W . 1 is the 

The court should be reluctant to lend quick credenco to 
sixth respondent in whose favour, this vote was counted 

Any allegation which leads to an intcience of partiality at 
as a first preference vote . He is a candidate set up by 

counting officials or Returing Omcer . As it is pointed out 
the Congress (1 ) Party . In bis evidence , he stated that 

oſten " what is more important is the yurvival of the very 
after scrutiny, 10 ballot papers were declared as Invalid by 

democratic institutions on which our way of life depends. 
the Returning Officer , that one ballot paper was shown to 

(Vide Chanda Singh Vy, Shiv Rum ) (13 ) AIR . 1975 , Supreme 
the candidate and the agents who were present, that tho 

Court, 403. 
sald ballot paper contained figure 1 which was visible to 
some extent and not visible to the remaining extent, that 
there was a tracing mark towards the end , that no one 

That apart, if we closely examine the evidence of the 
objected to the declaration of this ballot paper as a valid 

petitioner s witnesses themselves it appears to me that this 
one and since the first preference vote was marked as 

ballot paper wa $ circulated as figuro 1 WAS not as cloar 
Indicated by figure 1 opposite to his name, the Return 

as in the other ballot papers . Even according to the peti 
ing Officer had counted it as a first preference vote in his 

tioner, 10 ballot papers were declared as invalid and thero 
favour R . W . 2 on M .LA , 3 , belonging to the Congress ( 1 ) 

wag no objection by anybody. According to the petitioner , 
Party and was an Ex-Minister . He deposed that some thly ballot paper was also circulated . From the evidenco , 
ballot papers were circulated , that one of such ballot I get the impresion that this ballot paper wall circulated 
papors contained figure 1 partly in ink and partly in a 

as the mark was not distinct as in the other ballot papers 
trace , that no one raised any objection and that the Returning 

because R . Ws. 1 and 2 clearly stated that half of the 
Officer declared iq as valid . This is all the evidence on this 

mark was clear and the other half was something like a 
point. One thing is clcar that the evidence is highly in 

trace . It must have been circulated by the Returning Officer 
terested on both sides. P , W , 1 being the petitione: biol 

only with a viow to satisfy the candidates that there is the 
self, P . W , 2 being his own sun besides the election 

figuro though, it was not so clear as in others and a por 
agent of the petitioner and P . W . 4 was once a member 

tion of it was like a trace . Otherwise , if there was no 
of the Janata Party on whoso ticket the petitioner now figure at all. I do not think that the petitioner who is 
contested in the clcction . He is now in the Bharatiya a senior Advocate and P . W . 2 who is also an Advocate 
Janata Party . He is the election agent of petitioner. The and P . W . 4 who is one of the leading members of the 
respondents witnesses 1 and 2 are equally interested . R . opposition party would not have kept quite without 
W . I is no other than the sixth respondent himself and putting a written objection. Though the Rules do not 
R . W . 2 is 1 silting M . L . A . belonging to the Congress 

require that as written objections should be filed , they do 
( 1 ) Party who set up respondent No . 6 as their candidate . . not probibit written objections being filed. Further , they 
From the evidence , it is clear and it is also admitted that could have also asked the Returning Officer to put this 
both sides contested for this clection on party basis and 

ballot paper in a separate sealed cover as there was a 
cach party was keen to see that the candidates set up by serious objection for reception of such a ballot paper. 
their part get elected . The allegation in the election peti Whether the Returning Officer would have accepted that 
tion is that a ballot paper which did not contain figure 1 

course or not is a different matter, but it would be tho 
at all was not only declared 19 valid contrary to natural conduct of any person in such a situation to have 
Rule 73( 2 )(a ) but the vote was counted as a first prefe ayced the Returning Officer either to note the objectiou 
rence vote in favour of the sixth respondent. The question in writing or to put that particular ballot paper in 1 
is one of pure fact whether the ballot pancr contains the scale cover go that tho allegation cun he provet at later 

slage, if necessary . Moreover , P . Ws, 1 and 2 
figure 1 at all against any of the candidates. This allega 

say that 
tion goes mainly against the Returning Officer because it is after the ballot paper was circulated , the Assistant Return 
the Returning officer that scrutinises the ballot papera under ing Officer cxamined it in the light and then said that 
Rulo 73 and separate the ballot papers which he considers 

there was a mark of figure I perhaps there was not so 
valid from the invalid oncs after giving . rcane in care much of light at the place where the Assistant Returning 
of ballot papers rejected . The Returning O iflcer is not made Olicer seen the ballot paper , Wilien thc Assistant Return 
us a party to the election petition for why he crimined ing Officer reported to the Returning Offices that there is 
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Diguro l on would expect the petitioner to request the somo evidence to how that some portion of the figura arita 
Returning Officer to , ka - exaginto the ballot paper and end is like a trace and it does not mean that it is marked 
sbow it onco again to him and his election agents for tho otherwise than witb the article supplied. It is a point argued 
purpose of satisfying themselves whether what the Assis for the first time which is neither supported by pleadings 
tant Returning officer has stated 19 true or not. Instead of nor cvidcnco besides being contrary to the case of the peti . 
that, P .Ws. 1, 2 and 4 merely say that after the Assistant Re tioner. I therefore , hold that no ballot paper in which figuro 
turning officer said that there is a mark , the Returning 1 is not marked is declared as valid . The alleged ballot 
officer had accepted it . The petitioner nowhere stated that paper was valid , properly reçelved and rightly counted in 
he asked for l c - examination of the ballot paper or that favour of Respondent No. 6 Hence , I hold issue No. 6 in 
the ballot paper should be Again shown to him or to his favour of tho respondents. 
agents , In view of this, I find that the ballot paper con 

ISSUE NOS : 8 AND 9 : 
tains the figure l and hence not invalid . In this context 
it is also necessary to mention that Rule 82 of the Rules 
provides that any candidate or his cloction agent in his 

It is the case of the petitioner that in one of tho ballut 
Abacace , may , at any time during the counting of the 

papers, all the figures indicating the preferences were marked 
votos, either beforo the copinencement or after the com 

outside the place allotted for marking preferences and in that 
pletion of any transfer of votes , request the returning 

particular ballot paper, tho first preferonce was marked in 

favour of the fourth respondant Smt. Rodą Maistry . The 
ollicer to re- examine and re - count the paper of all or any 
candidate and it is obligatory on the Returning officer to 

petitioner allcges that the figures were so placed by the voter 
forthwith re - examine and re- count the same. When such 

with a view to serve the purpose of identification . The peti 
à Fight is conferred on the candidate to ask tho Returning 

tioner further alleges that he raised on objection Against the 
officer to re - examine the ballot papers at any stage and 

receipt of this vote on two grounds that tbe vote is void as 
re- count the papers, it is rather curlous why the petitioner 

the marking was contrary to the Rules and it served the 
did not make such a request when the vote was counted 

purpose of identification . ( Par 9 of the Election Petition ) . 
in favour of respondent No. 6 . According to the peti. 

He further alleged that in about five ballot papers though 
tioner , an oral objection was raised at the time of scrutiny 

the first preference was marked in favour of only one candi 
of the ballot papers . It is not as though the petitioner ls 

date , the subsequent preference viz ., 2nd, 3rd , 4th and 
not aware of Rulo 82 of the Rules. Being a leading Adve 

Sth were marked in favour of morc than one candidate , 
cuto , he lo well conversant with the Rules and is his evi 

These ballot papers were declared and received as valid 
dence when he was asked about this aspect, he stated that 

inspite of an objection raised by him that they are void being 
he did not ask for any re - examination or re - count because 

contrary to the Rules and that they served the purpose of 
his obicction was not that there was any incorrect count 

identification . The case of the petitioner in general with regard 
ing but with regard to the validity . In the context of the 

to the identification is that as there was a keen contest, at 
present objection , viz ., whether a particular figure exists in 

least for one vacancy yomo of the voters belonging to Cong 
a ballot paper or not, the petitioner had got every right 

ress ( 1 ) Party were instructed to vote in a manner by 
to ask the Returning Oncer to rc - examine it once against 

which they could be idontified in order to make sure that 
any stage including the stage of counting tho samc in 

they voted for the candidate for whom they were allotted 
favour of a particular candidate . Mr. R . Despradharami 

instriktions werd given to some congress ( 1 ) M . L .As. to 
Reddi, the learned courseſ for the petitioner contended 

mark the first preference for the candidate for 
that the objection that is contemplated under section 82 is 

whom he way alloted and the second preference to more 
only with regard to ro - count and not with regard to the 

than one candidate, that some of them were asked to give 
validity of any ballot paper. It the stage of counting he 

the third preference to more than one candidate and similarly 
submits that the objection can only be with regard to 

some others were asked to put 4th and 5th preferences in 
transfer of votes and that the only occasion at which an 

favour of more than one candidate . There were about 

five such votes and such instructions were given to the long 
objection regarding the validity of a ballot papes can be 
raised is at the timo when the Returning officr separates 

regg ( 1 ) M . L .As. who were suspected that they would vote 
the valid hullot papers from the invalid ballot papers 

for the petitioner . According to the petitioner , the idea to 
unler Rule 73 of the Rules , I do not agree with this sub 

giving such instructions was that a particular voter could he 

identified by the person 
mission in view of the widlo language used in Rule 82 ( 1 ) 

who gave the instructions or by 
which is as follows. 

the persons who were aware of such instructions to cnsure 

that they voted according to the instructions and in that 
( 2 ) X X X X X X 

way , it serves the purpose of Identification , that the petitionei 
" Anny candidate or, in his absence, his election agent raised an objection even in respect of these votes but it was 
Of counting agent may, at any tinc during the 

over-ruled by the Returning officer and they were received 
counting of votes, cither before the commenco 

As valid and counted in favour of the persons in whose favou 
ment or after the completion of quay transfer of 

the first preference was marked. These six votes, according 
votes ( whether surplus or otherwise ) , request the 

to the petitioner, should have been declared an invalid as they 
Returning officer to re - examine and re -count the 

served the purpose of identification besides being contrary to 
papers of all or any candidates (not being papers 

the Rules , (Parts of the Election Petition ) . These allega 
set aside at any previous transfer as finally dealt 

tions were denied by all the respondents . The first ano 
with ) and thc Returning officer shall forthwith re 

seconal respondenty stated in their written statement tha 
examine and re -count the same accordingly . 

neither the Chief Minister nor the then Revenue Ministe 

cave any such directions or instructions to vote in nny parti 
It is common case that this ballot paper was put into the 

cular mannar and that no objection was made by the petitionc 
tray allotted to the respondant No. 6 and the vole was 

or biy agent to the reception of any votes on any ground 
counted As a first preference vote in favour of the sixth reg whatscover at the time of election or counting. To the sand 
pondent. It was open to the petitioner to ask the Returning elfect is the written statement of the second respondent. Res 
ollicer oven at the time of counting to re -examine the hallot pondents 3 and 4 hesi les denying the allegations in venera 
paper once again and to re - count the same in the light of the stated in Pyras 7 and 11 of the written statement that the 
decision after re - examination . But no such request was mado Member of the legislative Assembly was instructed or asker 
At that stage . In these circumstances, I am unghle to hold to vote in a manner by which they could be identified , " The 
that the ballot paper did not contain the figure : l or that soccifically denied that any M .LA, was asked to cast the 
it was improperly received or counted in favour of the sixth re first preference in favorir of one candidate and the subsequen 
spondent. There is absouliely no necessity to open the hallot preferences for more than one condidate . They averred tha 
borcs for the purpose of examination of this hallot paper the allegations are devoid of particulars. According to then 
as no case is made out in this regard . A faint attempt svag the cloction was conducted in accordance with the Act and 
made at the time of arguments that even if there is any figure , Rules and all the votes received ani counted in favour of ih 
it is not market with the article supplied for thic purpost , respective candidates are vallal and none of them is voj 
This arugment is wholly devoid of any substance. It is the for any ringon . P . W . 1 in his evidence, 1195 stated that the 
contention of the petitioner that there was no figure at al Connies 111 party had ? ytrenuth of 249 on the daten 
on the ballot paner in which case, the question of mark lection , that 45 votes were allotteet to each of the sea 
ing the figure otherwise than with the article supplied docy nondents 2 to 6 and the balance of 23 votes (one memhc 
not arise . There is no fourdation for this argument in the had no right of rote Jue to the inimnction grante :1 hv tu 
nieadings and in fact, this argument runs contrary to the Strpieme collit ) were allotted to the first resnondent wh 
plendings; for is there any cvidence in this regar ), There is lo supported by the Congress ( 1) Party , that there was i 
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strong rumour that ono of the candidates set up by the 
Congress ( I ) Party would be defeated in the election ag the 
first respondent , though filed his nomination as an indepen 
dent candidate , was strongly supported by the then Chief 
Minister and the Revenue Minister would surely win and that 
the petitioner had a great chance of winning and it was strong 
ly ruroured that he would win und sensing the danger the 
then Chief Minister and the Revenue Minister took the matter 
seriously and called for some of the Congress ( I ) M . L .As. that 
were likely to yote for the petitioner and threatened them that in 
case they do not vote for the candidates for whom they 
were allotted , they would be expelled and that they would 
Open the ballot boxet and find out whether they had voted 
in accordance with the instructions and thereafter , some of 
the Congress ( 1 ) M . L .As, informed him , P . W .- 4 and P . W - 2 
that they were suspected by the then Chief Minister and the 
Revenue Minister that they would vote for him snd that they 
were thinking in terms of directing such members to vote 
in a particular manner, so that they could be identified . At a 
later stage, the petitioner says that he was so informed by 
P .W9. 2 and 4 , though in the beginning be stated that thoso 
M . L .As. infoimed him diroctly . He further says that one 
Minister was put in charge of each of the six respondents, 
that particular Minister gave instructions to the M . L .As. 
allotted to the particular candidato on the night of 27th , 
that the candidates were given glips as to the manner in which 
they should excrcise their first preference . Some of thein 
who were suspected to vote for him (the petitioner) werç 
given special instructions to vote in a peculiar manner so 
that they could be identified whether they have voted in 
accordance with such instructions, one voter marked the 
preferences not in the space allotted for marking but outside 
the space by the side of the name of the candidate so that 
he could be identified as having yoted as per the allotment 
and instructions. Similarly , there were five votes where 
the first preference was marked in favour of only one candi 
date , but the subsequent preferences were marked in favour 
of more than one candidate and that this also served the 
pripose of identification . He was cross examined at great 
length by the respondents. In the cross -examination , he 
stated that he does not like to mention the names of the 
persons who were slispected by the Congress officials that 
they would vole for himi even though they were Members 
of the Congress ( 1 ) Party , that he had no personal knowledge 
about the instructions given by the then Chief Minister and 
tho Revenue Minister , that he did not implcad therr in the 
Election Petition ay he has not alleged any corrupt practices, 
that he did not file any written objection with regurd to any 
of these votes . He denied the suggestion that it was an 
after thought. He admitted in the cross -cxamination that 
before the election , he did not know that any instructions 
were given to any M . L .AS. to exercise the first preference 
In favour of the candiadte to whom he wils allotted and the 
subscquent picferences to moro than one candidate , that 
he leaint it only after the election through some ( ongress ( 1 ) 
M . I. As. and that the saire thing is true with regarct to 
mai king of the preterences outside the spacc shown against 
the candidate . He stated that the persons who werc instruct 
ed by the then Chief Minister and Revenue Minister to vote 
in a particular maaner came to him and informed him . 
P . W .2 also stated that he came to know that instructions were 
given to some of the M .LAS, to vote in a particular manner 
so that they could be identified and that about five people 
wese Ashed to give first preference in favour of a 
candidate for whom they were allottod and the subsequent 
preference in favour of more than one candidate so that 
they could be identified . He also stated that one ballot 
pancr contained marks of preference outside the space meant 
foi muihiog preference and that the petitioner raised and 
oral objection which was rejected and in that particular votr . 
the first preference was cost in favour of the fourth res. 
pondent Smt. Roca Mistry , in the cross Yamination he 
stated that he cantiot way how many Congress ( I ) M . L .As. 
Dronised to vote for the petitione but there was a change 
in the attitude of some of the M . L .As. after instructions 
were piven by the concerned ministers and that the said 
M .Cris . informert him that they cannot vole in favour of 
the petitioner in view of the specific instructions given to 
thring . He also stated that he did not request the Returning 
Opicei to reinsrect the hallot Dancis as the hole think was 
done in a great hurry . He denied the suggestion that even 
an oral objection was not raiscal . He stated in the cross 
examination that he was making some notes when the 
Yotes were transteried and in that notles, there was no 


diention about any objection being raised by the petitioner. 
P . W - also stated in his evidenco that a lot of cauvagginy 
was done before the elections , that one Minister was put 
in -change of each of the six respondents, that at the timo 
when the election was approaching, thero was a change in tho 
attitude of some of the M . L . AN. who promised their votes 
to the petitioner , that they expressed their inability as 
a result of the sotre pressure , that this was two days before 
the election , that one vote containod & marking outside 
the place allotted for making, that the petitioner objected 
tbut it was · invalid , that Shri Amaranadha Reddy. who 
was the counting agent of the fourth respondent stated 
that it was a valid vote as the intention of the voter 
wus clear and the Returning Officer declared the vote ag 
valid and counted in favour of the fourth respondent Smt. 
Roda Mistry , and that about five votes contained the 
first prefcrence in favour of more than one candidate . Ho 
says that he saw only two or three such papers . He also 
states that the petitioner objected in respect of these votes , 
that one Venkata Ramayya , the Secretaiy of the Congress ( 1 ) 
Legislative Party who was present at tho tine of counting , 
stated that the votca are valid and they must be declared 
El valid and that the Returning Officer accepted the conten 
tion of Shri. Venkata Ramayya and declared them as 
valid and he did not protest as the petitioner had already 
objected . He further stated that no written objections were 
field . In the cross examination, he also stated that he has 
no personal knowledge about the instructions to the 
Congress ( I ) M .L .Ag, and the way in which they were asked 
to exercise their votes.. He stated that opposite to the name 
of the candidate , there are two parallel lines in between 
which the trarking has to be done and that in one caso 
the marking was not made within the space intended for 
marking. R . W . 1 who is the sixth respondent, in his evl 
dence has deposed that all the allegations made in the 
petition are false , thut the then Chief Minister or the 
Revenia Minister never threatened or instructed the 
Coogress ( I ) M . L .As. to vote in a particular menner, that 
it is true that 45 voles wero allotted for each of the fivo 
candidates set up by the Congress ( I ) party and that tho 
other members were lo vote in favour of the first respondent. 
He emphatically denied that any instructions were given 
to the Congress ( 1) M . L .As, to vote in a particular manner 
with a view to identify them . He also denied that the then 
Chief Minister said that they would open the ballot boxes 
and sce whether the voters have voted according to the 
instructions. He stateci that at the end , ten ballot pancts 
which were declared as invalid and two more ballot papers , 
were circulated in which the figure 1 was visible and 
theic was a trace at the end aril another billot rapei which 
contained the preferenco just opposite to thc naine of the 
candidates . Both the yotcs were declared valid . When he 
was in the witness box , Amodel ballot paper was shown to 
hir which contains a line under neath the natne of the 
contestants . Of course , R . W . 1 stated that he cannot say 
whether the ballot paper that was supplicd at the clection 
was similar to the said bullot paper , but he stated that 
in the said ballot paper, preference was marked on the left 
side of the vertical, Jino hut opposite to the name of the 
candidate. The petitioner has not objected to the reception 
of that vote on the ground that it was invalid . He clenled 
that Ministers gave dinners on the night previous to the 
date of the election to the M . L .As. at which instructions 
wero given. He also senid that the then Chicf Minister 
and the Revenie Minister have actually canycsscd for any 
of the candidates. RW . 2 also doposed that in one of tho 
ballot papers, the preference was marked on the left side 
of the vertical line but the mark was put opposite to the 
name of the candidate and that he does not remember 
whether subsequent preferences were put on the right or left 
side. He stated that no ballot paper containing sccond 
and third preference in favour of more than one candidate 
was circulated . This is all the evidence we have about these 
Six ballot papers . The petitioner loth in his petition and 
in his evidence has merely stated that the preference wa 
not marked in the space meant for marking . Excepting this 
staten ont, he does not say how the mark was placed . On 
the other hand , in his evidence, he admits that the mark was 
placed by the side of the nanio of the candidate . P . W . 2 
also says the same thing viz .. that the mark was placed 
outside the space and P . W . 4 repeates it . But, neither P . W . 2 
nor PW .4 just like P . W . 1 do not say that the mark was not 
placed by the side of the namo of the candidate . The 
objection was under Rule 73 . On the other hand . R . W . 1 
stated that there is a vuitical linu after the name of the 
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candidates and the mark was put opposits to the name of 

whom he wishes to vote in the Arst instance ; 
uic condidito on the lelt side of the veiticul dinç , 
RH 2 also youts the sune thing Finnillas widence , it 
B Heat that the ballot parci contains the names of 

( b ) may, in addition , place on his bullot papes the 
the contestants on the left . iile that theicis retical line 

figure 2 , oi thc figures 2 and 3 , or the figures 
thereafter in two lwen weic daw to enable the voters to 

2 , 3 und 4 and so on in the space opposite the 
mark their pielciences in order to avoid any doubt whethçı 

namc of the othei candidates in the order of his 
the mark way for wlndidato A or B as there wero 8 

prcfeience " , 
candidates in the fray I have gone through the Representa 
tion of the people Act and the Rules and the Notifications 

A PCIxal of this Rule makes it clear that the figurco 
I do not find that any pailicular form is prescribed for 

should be marked in the space opposite to the name of the 
a ballot paper In fact, I asked the counsel on loth sides 

candidate As long lis the figure is trarked opposite to 
as to whether any particular form was prescribed for a ballot 

the name ol the candidate , it cannot be said that it is contrary 
paper and they stated that there was no such particular forn 

to Rule 374 (2 ) . The vertical line referred to in the evi. 
But , fiom the evidence of RW I wd 4 , it appears that 

dence of R .Ws. 1 and 2 is only made for the puipose of 
after the auncs of the cudidate , theic is a vertical line 

convenience of the voters , Yo that there may be some dig 
and in that bullot paper , the marking was done on the 

tunce between the name ot the candidate and the niarking 
left side of the vertical line but opposite to the name of 

to altoid any confusion or doubt. But, d9 10n4 , the 
the culpdidate . There is no specilic evidenco on the side of 

intention of the volcr with regard to the preferenco which 
the petitionci to show where eactly the making was placed 

he wishes to give is club and unambiguous, no hillot paper 
in the impugned ballot papers From the cvidence of R .WS, 

op vote can be declared as invalid or void or that it cannot 
I and 2 , it is clear that the rarking Wuly done on the leit 

be suid that it was improperly received , Rule 73 ( 2 ) enume 
side of the vertical linc opposite to the name of the candi 

Tute the grounds on which a ballot paper can be declared 
date. Fror the evidence I got a cleau ricture of the marking 

Lly invalid . It contains as many as five clauses . They are as 
and that I propose to illustrate it by cliagiam 

follows - 


Nameof the contestant 


Preference 

Marked 
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hullot paper shall be invalid on which 
( 21 ) the figure 1 is not marked ; or 
( b ) the figures 1 is set opposite the name of more 

than one cundidate or is so placed 18 to render 
it doubtful to which candidato it is intended 

to apply ; or 
( c ) the figure 1 and some other figures are sct opposito 

the name of the game candidate; or 
( l) there is any mark or writing by which the elector 

can be identified ; or 
le ) there is any figure marked otherwise than with 

the article supplied for the purpose ; 


- 


— 


- - - 


- - 


- - - 


- 


- - 


- 


- 


- - - - - 


Provided that this clause shall not apply to 

bullot paper 


a postal 


- - - - - - - - - - 


- - - 


- 


- - 


- 
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Provided further that where the Returning Officer is 

satisfied that any such defect as is mentioned in this 
clause has been caused by any mistake or failure 
on the part of a Presiding Qficer or Polling Officer , 
the ballot paper shall not le rejected . ,merely on 
the ground of such defect" . 


In fact, the ballot paper that was shown to R . W . 1 when 
he was in the witness box which is not exhibited in the 
case docs not contain the vertical line It was mentioned at 
the arguments that it is a model ballot puper circulated 
to voters before the election to tell them where to place 
the mark R . W . 1 in his evidence states that the preference 
was indicated on the left side of the vertical line but opposite 
or by the sido of the name of tho candidato The ob 
jection of the petitioner 19 two - fold , that the picfcicnce out 
to have been made on the right side of the vertical line . 
Hence the ballot paper should have been declaicd as invalid 
and secondly , the making was no placed for the purpose of 

Jentification I will consider the first objcction fist. Firstly , 
there is no specific evidence on the side of the petitionel y herc 
exactly the marking was placed , but from the evidence of 
R .Ws 1 and 2 it is seen that the preference weic marked on 
the left side of the vertical line but opposite to the name 
of the candidate. It is not case of the petitionci that mark . 
ing was placed in ylch a way that the intention of the votes 
was not clear or that it was doubtful whethei he has voted 
for X 0iY Z and that the objcction is that it way not 
placed in the space opposits to the 1 e of the candidate . 
There no particular form piesciibed for it ballot papei 
The veitical line is inaihed only for the purpose of COMILIH 
ence of the voters so that thoy niby mct place the misks in 
such . Wety is to make it difficult or duuhtful (1) Sayfm which 
coniidate they cyei cine their finchine That 19 Jll the 
purpose of having a vertical line. Meidly becline the 10 km 
is placed on the left side of the vertical line , the hollut rapei 
cannot be cjccted on the ground that it is citier Toil oj 
invalid It is not conu ar to any Rule The leged counsel 
for the pelitionci relied upon Rule 70 vf the Rules and Rule 
37A ( 2 ) which is 11 .k nollsshale ilerleme til pill 
Cabhi which in a Collants - 


None of tho clauses mentions that uny ballot paper where 
the nurk is placed on the left side of the vartical line of 
the ballot paper, shall be declared invalid . Ruile 56 of the 
Rulcs says that a ballot paper shall not be rejected on tho 
meie ground that tho rarh indicating the voto is indistinct 
olmarlo more than once , if the intention that the vote was 
exercised in favour of a particular candidate clearly uppcarg 
from the way the paper is marked . It is argued by Shri 
Das . adharami Redeli, the learned counsel for the petitioner 
that this lle occurs in part V which relates to counting 
of votes in Parliamentary and Asscmbly Constituencies and 
It does not apply to elections to Rajya Sabha which is dealt 
Hith 10 ports VI and VII and in this connection he submits 
tut palimentary constituency does not include Rajya 
Suhtia bec HISC " Pulimentary Constituency " as defined in 
Section 2 ( f ) of the Representation of the People Act as a 
Liinstitucncy provided by law for the pupose of election to 
thi Holic of People But it in pe. tment to note that 01 
illat Section 2 was oniitted by Ict 27 of 1956 

In Rughbij Singh Vs Gulucharan Singh ( 14 ) AIR . 1980 , 
Supieme Cout, 1362. Rule 5612 ) Wall specifically applica 
In al calme of election to Rajya Sabhal. Onc of the conten 
Lions rolled way that the figure in the ballot paper wcio 
tmpeical with and that as it was not clear to whoni prc 
ference were cast, the hallot papers ought to have been re 
jected in dealing with this contention Desai, 1 who spoko 
in the Comt ohne veut i follows : 
" In sulh a situation it was the bounden duty of the 

Returning Office at the counting as per the second 


" 11 cleclor in riving li, rolu 


INI shall place on his ballot nanti the five in the 


6 


. 


1 


. 


1 . 


- - L 


T . 1 . 


1A 
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whom the vote was cast and add tho vote for there is no specific to evidence in this regard. Tho 
the candidate for whom it was meant to be. Proviso petitioner at one stage says that these instructions were given 
to sub - rulc ( 2 ) who was that the ballot paper shall it a dinner which was hosted by a Minister who was put 
not bo rejected nerely on the ground that the in charge of cach of the six respondents . Which Minister 
mark indicating the vote is indistinct or made more was put in charge of which respondent and who were the 
than once , if the intention that the vote shall be for persons who were given such instructions is not disclosed. At 

a particular candidate clearly appears from the least, the names of the M . L .As. who were suspected to vote 
way the paper is marked ... .. ... . .... 

for the petitioner must have been known to the petitioner , 
Neither the names were disclosed nor were they examined . 

On the other hand, when specific question will put to the 
It is pot open to him to take an easy escape route as petitioner he stated that out of embarassment , he does not 

was contended in this case that once tampering is wish to mention the names of the person to whom the ins 
shown , thc ballot paper should be rejected as trictions were given . All that is mentioned in the cvidence 
invalid " . 

of P . Ws 1 , 2 and 4 is a hearsay evidence . No one WEIS 

present at the time when thç instructions were given . I am 
This is a clear cuve wherc rule 56 ( 2 ) was applied to A conscious of the fact that it would de difficult to get direct 
case of Rajya Sabha . But, it was submitted by Shii evidence but it is equally a serious matter for consideration 
Daşaradharami Reddy, the learned counsel for the petitioner viz ., an election to a great institution like Rajya Sabha 
that the attention of the court was not drawn to the fact cannot be simply set asido on some rumours that M . L .As. 
that Rule 56 which occurs in part V , has no application were asked to place inarky in a particular way so that they 
to counting of votes to Rajya Sabha which is governed by inay be identified . There is also no evidence that the 
parts VI and VII, I do not agree with this submission , voters who were asked did act in accordance with such 
It is not possible to ignoro the decision of the Supreme instructions. Even here , the petitioner did not put any 
Court which is the low of the land on the ground that this objection in writing. Perhaps he right have objected 
point was not specifically argued . That apart, the definition Osally . According to him , he objected orally . Perhaps the 
of Cl. ( f) of Section 2 was omitted by Act 27 of 1956 . Detitioner himself thought that it was not such a serious 
Even otherwise , I am of the view that so long as the inten objection as to put the same in writing . Before parting 
tion of the voter is clear und unarbiguous , the vote cannot 

with this issue , I must add that Rulc 73 ( 2 ) ( d ) re 
be rejected as invalid . Further , the way in which the mark 

quires that there should be a mark or writing on the ballot 
is placed, as manifost from the evidence is in no way con 

paper other than what is permitted under 37- A and that 
trary to Rule 37 A which is relied upon by the petitioner , the mark or writing should be such that the elector can 
The second objection is that the mark is purposely put on 

identify because of it . It is not a mere possibility of identi 
the left side of the vertical line pursuant to some instruc ficution that invalidates the ballot paper . There should be 
tions given by the Congress ( 1 ) Oficials , particularly , the something more than a mere possibility of identification before 
then Chief Minister and the Revenue Minister so that the 2 vote can be invalidated . Some prearrangement must be 
voter can be identified . There is absolutely 110 evidence proved or the mark is is such a nature that an inference of 
in support of this allcgation . The petitioner himself has 

prearrangement may be safely drawn without future evi 
no personal information about all these matters. According 

derce . I do not mcan to say that there must be an actual 
to the petitioner, the persons who were suspected to vote 

identification of the elector or that there should be actual 
for bim were given instructions to vote in a specific manner . 

proof of identification before the vote can be invalidated . 
He has not chosen to mention the names of the person or 

There should be a reasonable probability of identification . 
persons who were suspected that they would not vote for 

Especially so far as marks are concerned , they have very 
the congress. ( I ) candidates or that they would vote for him . 

littlo valve for the purpose of identification and therefore, 
It is all based on some rumours that such instructions were 

in the case of marks there must be positive cvidcuce , to show 
given . There is also no evidence to show to which parti . 

that there was arrangement between the elector and the candi 
cular voter such instructions were given and that he acted 

dute to put a certain mark on the ballot paper which would 
according to such instructions was given , that particular 

lead to his identification . In the case of writing the posi 
voter might not have voted according to the instructions, but 

tion is slightly different and depends upon facty and circum 
a different person might have voted on the ground that such 

stances of each casc , such as , the extent of writing so on and 
& thing was perissible . There is no evidence that A or B 

so fourth . In the present case , the park placed on the 
has voted in this manner pursuant to the instructions given 

ballot paper is what is permitted under Rule 37 - A by tho 
by X Y or Z for the purpose of identification . The alle 

mic presence of such marks in favour of more than one 
gations are emphatically denied by the respondents . No 

candidats, it can never be reasonably inferred that the same 
doubt the evidence of the respondents is interested but equally 

was done for the purpose of identification . 
interested is the evidence on the side of the petitioner. I do 
not mean to say that what was stated is not true . But what 

It is open to Ministers to canvass for candidates of their 
they stated was based on rumors . What I meau to say lg 

party standing for election , Such canvassing does not 
that there is no positive evidence in this connection and it 

amount to undue influence but a proper use of Minister s 
is all based on wild rumours which are very cominon in the 

right to ask the public to support the candidates belonging 
case of elections and no inference is possible from the mere 

to the Minister s party . It is only when a Minister abuses 
marking on the left side of the verticle line that it was 

his position as such and goes beyond merely asking for buip 
done for tho purpose of identification . I therefore , absolutely 

port for candidates helonging to his party that a question of 
Ree no valid reason to open the ballot boxes for inspecting 

undu : influence may arise . But 80 long as Ministers ask 
the particular ballot paper . I find that the ballot paper which 

the electors to vote for a particular candidate belonging to 
contained the mark on the left side of the vertical line 

his party, it cannot be said that merely making such request 

but 
opposite to the name of the candidate clearly indicating the 

to the electrorate , the Minister exercise in coercion of 
preference in favour of a particular candidate . is valid and 

unduc influence . The fact that the mioistery request was 
it is properly received. 

iddressed in the form of a whip is also immaterial so long 

as it is clear that there is no compulsion on the electorate 
Next , I come to the other five ballot papers which açı 

to vote in the manner indicated . ( vide Dr. Anup Singh Vs. 
cording to the petitioner , contain the first preference in favour 

Ghani ( 5 ) AIR 1965, Supreme Court, 815 and Baburao 
of one person but subsequent preferences in favour of more 

Vs. Dr. Zikir Hussnin ( 16 ) AIR , 1968, Supremo Court, 
than one person . It is not the case of the petitioner that 

904 . ) ) 
the second preference worr counted in favour of any person 
or any transfer made. After counting the first 

Accordingly , I hold that the six Votes impugned , As 

preference 
for the candidate in whose favour it wins marked , the vote 

stated above, are not invalid or void and that they were 
was treated as exhausted ind the subsequent preference were 

property received and counted in favour of the respective 
not taken into account. 

Cinclidates correctly . 
Such a procedure is permissible 
under the Rules and is also not disputed . But what tho 

lysue Nos, 5 & 7 . - It is the cose 
learned counsel sulmits is that five M .LAs. Ay who were 

of the petitioner that 

some of the hallot papeis coutained a purticular letter on 
suspected that they would cross- vote or vote for the neti 
tinner . who was set un by the opposition parties , were given 

the reverse of the ballot paper by which the voter could 

ho identificd . 
instructions to vote, in that narticular manner with a view 

The allegations in this regard are practically 

the same as mentioned in the previous paragraphs relating 
to serve the purpose of identification . As already observed , 11 Issue 8 inkl 9 mamely , that there was a keen contest for 


153 
[ANT Il - q8 3 ( iii ) 

MITT 47 ( 49 : HT20 , 1982/ 496417 29, 1903 

- - - - - 
- - - -- - - - - 

- - - - - 

- -- - - - 
- - - 

-- - - - - - - 

- - - - - 

and nothing should have prevented bini from exainining bini. 
at least one seat and some of thc Congress ( 1 ) M . L . As. 

It is argucd by Vi, R . Dasaragharuni Kuduy , the learned 
were instructed and threatened by the then Chief Minister 

Cuvisel or the pelitioner Vial Lukshumaruyullu keudy who 
and the Rovcñue Minister , that they should vote to a parti 

18 now sitting M .LA . of the Congrtss ( 1) party would cer 
cular candidate and in all particular munner und unless 

laialy not give evidence in the court and therefore , the peti 
they would 60 , they will be expelled from the party and 

lioner who is a candidate ot Janata Party cannot be expect 
they would open the ballot boxes and scc whether the voters 

ed to examine the said Lakshminarayana Reddy . May be it 
have acted according to the instructions (paragraph 4 and 5 ) . 

19 live , but in the absence of any positive cvidence , I am not 
The petitiouer further alleged in the Election petition that 

inclined to hold that Lakshmiacayana Reddy Was esther 
he has definite information that one Lakshminarayana Reddy 

asked to write lcitur R on thc rcveisс of it or that he 
M . L . A . from Guntur District was asked to wiite a letter 

ucleu in plursuance of the said instructions . The petitioner 
R on the reverse of the ballot paper and that the said 

srucifically admitted in his evidence that be bad no personal 
Lakshminarayana Reddy was allotted to respondent No. 5 

knowledge about thc ins :fictions given to Lakshminarayana 
Shri Chennakesava Rao . Such instructions were given to 

Roddy that he was asked to do so . The petitioner says 
such M . L . As. who were suspected that they would vote for 

that he was inloring by Venkaiah Naidu , ihal Lubshmi 
the petitioner. This is the allegation in the petition . This 

narayana Reddy told him ( Venkaiah Naidu ) that he was 
allcgation is denied by all the respondents in their written instructed to put letter R on the ballot paper . As regards 
statemont and it was specifically stated in the written statc 

the source of intormulion with regard to the olhei 5 or 6 
ment that this is an after -thought that no elcctor was asked votes, be said that suine of the Congress (1 ) M . L . As . iolurnu 
to write any letter on the reserve of the ballot paper nor od him , but none of them were examined . Curiously P . W . 4 
any such letter was written and no objection was raised Venkaiah Naidu cocy not say tha : he was informed by 
by the petitioner either orally or in writing at the time of Lakshminayana Reddy that he was asked to put letter R 
counting . In Support of this allegation , the petitioner as on the reverse of ballot paper so that he could identify or 
P . W . 1 in his evidence stated that " some of the voters were that he informed the petitioner about the same. On this 
asked to write a letter on the back of the voting paper to identi aspect P . W . 4 s story is that he met Lakshminarayana Reddy 
fy the voter and to see whether hc voted as per the allotment on 28th of March , 1980), that ho expressed his inability to 
Hc deposed that one Lakshminarayaun Reddy M . L . A . he was volc for the petilioner as he was asked to vote in a parlicular 
suspected that ho would vote for the petitioner and that manner. P . W . 4 Oever mentioned that Lakshminarayana 
one Shri Narapa Reddy, M . L . A . Macherl, was kept in his Reddy told him that he was asked to write letter R on the 
house on the night of 27th is a guard to see that Lakshmi reverse of the ballot paper . He does not also say that he 
narayana Reddy docs not change his mind that he came to informed the petitioner about this. There is a great discre 
know two days after the election through Mr. Vinknigh pancy in this regard between thic evidence of P . W . I acid 
Naidu , P . W . 4 that Lakshminarayana Reddy was asked to P . W . 4 Firstly , it is not established that there is a ballot 
write letter R on the reverse of the ballot paper to surve paper containing the letter R on the reverse of ballot paper 
as an identification and to make sure he cxcrcised his voto so that he could identify or that he informed the petitioner 
as per the instruction . He was definite in his evidence thut about the same. On this appcct, P . W . 4 s story is that be 
this information was disclosed to him by Venkaiah Naidu : met Lakshminarayana Reddy on 28th of March , 1980 that 
Ho further deposed that he " learnt that there are 5 or 6 he expressed his inability to vote for the politioner as he 
more votes like that where the voters have written a letter was asked to vote in a particular manner . P . W . 4 never men 
on the back of the ballot paper . He admitted that lie did tioned that Lakshminarayana Reddy told him that he was 
not raise aby objection to any one of those votes as it asked to write letter R on the reverse of the ballot paper. 
is his case that he came to know of this subsequent 10 the He does not also say that , he informed the petitioner about 
date of the election and that he was informed about this this . There is a great discrepancy in this regard between 
by P . W . 4 Venkaiah Naidu , He does not say that he has tlic cvidence of P . W . I and P . W . 4 . Firstly , it is 
secu any ballot paper containing letters on the reverse at not established that there is a ballot paper conatining the 
the time of counting. Thus the entire evidence with regard letter R on the reverso side because the petitioner himself 
to these votes is mçrely based on some rumours and hearsay. says that he never uw any such thing at the timo of count 
At the time of counting, the petitioner was present along ing. Secondly , he says that he camc to know subsequently 
with his three clection agents P .Ws. 2 , 4 and another . He that there was one ballot paper containing R on the reverse 
admits that he did not notice any writing on the reverse of 

and that was the ballot paper in which Lakshminarayana 
any ballot paper and it is his case that he came to know Reddy exercised his first preference voic in favour of res 
about this subsequently . He says that “ some" M . L . As, were pondcnt No. 5 pursuant to some instructions given by the 
asked to write it " particular" lctter on the reveçse of the 

party leaders . Ho has no personal knowledge about this 
ballot paper so that the voler could be identified . What was 

and according to him , he came to know about it through 
the letter asked to he written the petitioner does not know 

P . W . 4 who got the information from Lakshminarayana Reddy, 
How many persons were asked to write such letters and 

P . W . 4 himself docs not say that he got any such information 
who they were the petitioner does not know . Therç cannot 

or that he informed the petitioner about this. Absolutely 
be a more vague allegation and more vague evidence than 

there is paucity of cvidence in this regard and in this rtute 
this. When the particulars are su vague and based on 

of affairs , I am not inclined to order inspection of hillot 
rumours , it is neither safe not desiruble to act on them . As 

boxes as requested by the petitioner as 110 prima facic case 
regards the number, the petitioner says that he learnt that 

is made out Every question regarding this aspect is based 
there are 5 or 6 such ballot papers . It is on this evidence 

on rumours and hearsay . All these allegations are denied ty 
ho requests the court to open the ballot boxes and see 

The respondent who emphatically stated in their evidence 
whether there are any ballot papers which contain any writing 

that in fact, no ballot paper contained any letter on the 
Or a letter on the re erse if this is to be accepted , it is 

reversc . No objection is raised either oral or written at 
nothing but permitting a roving and fishing enquiry, Firstly , 

the time of election . P . W . 2 also does not have any personal 
there is no satisfactory evidence that any such instructions 

information about these 5 or 6 votes which are alleged 10 
were given by any onc. cither the then Chief Minister or 

have some writings on the back side of ihe ballot papers . 
the Revcnuç Minister or any Minister alleged to have been 

P . W . 2 the son and clcction agent of the petitioner does 
kept in charge of each one of the six respondenis. In this 

not mention anything about this suspect. He admitted that 
state of evidence , it is neither desirable nor proper 10 open 

he knows Venkaiah Naidu intimately , that on the previous 
the ballot boxes for the purpose of inspection cach ind every 

night , at about 12 . 30 he dropped Venkaiah Naidu at his 
ballot paper to see whether any letter on the reverse as 

quarters which was opposite to that of Mr. Lakshminarayana 
alleged by the petitioner , Time and again and in more than 

Reddy, that he met Venkaiah Naidu even on the morning 
one caso , the Supreme Court held that vague and gericial 

of 28th for campaigning at Venkaiah Naidu informed him 
allegations cannot be accepted upon unless specific particidais 

that one Narapa Reddy , M .LA, was there in the house of 
are given and inspection of ballot boxes is not permissible 

Lakshminarayana Reddy the whole night to see that Lakshmi 
for the purpose of fishing out evidence or conduct a roving 

marayana Reildy does not vote for the petitioner. It is rather 
enquiry . In the case of Lakshminarayana Reddy. the peli 

curious that P . W . 2 would not have been informed by 
tioner asserted that he is good friend of the rctitioner . 

P . W . 4 that Lakshminarayana Reddy was asked to put a 
He could have examined him . In fact, he is not sure whether 

letter R and that he did the same if really Venkaiah Naidu 
any ballot paper contained a letter R on the back of it. 

knew about the same, as it is their case that they were 
This is just based on hcarsay. That Lakshminarayana Reddy 

discussing ull matters about the election including the alleged 
has put the letter R as ner the instructions therc is no 

witch kept on Lakshminarayana Reddy. Thus, apart from 
evidence. The said Lakshminarayana Reddy has not 

the solitary statement of P . W . 1 the petitioner, based on a 

been 
cxamined . According to the petitioner , he is his close friend 

hearsay, there is no other evidence and even that evidence is 
not suppoited by P . W . 4 who , according to the petitioner , 
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Was the informant. I am clearly of the view that the peti was having glasses in the dily jin question . He Jues Jul 
tioner has failed to establish that any of the voles counted speak about the loss of glusses or boutine perinisyon b . ing 
in favour of the respondents contained any writinys or the given to Parasurama Naidu un represention that passes 
l everse by which the voters could be identificd and absolutely were lost. I am therefore not prepared to act on the evidence 
110 case is made out for inspection of ballot boxes is there of P . W . 3 . 
is no satistactory evidence even for a prima facit case . I 
therefore, find there issue against the petitioner , 

Next, we have the evidence of 1 . W . I be stated that Padd 

suramu Naidu cives not requic spectacles for either reuding 
sylic No. 10 . - - According to the petitioner , the volc caste 

or writing as he icmoves ne sume wnilc Teilding, that he 
by Shri Parasuramu Naidu was invalid and void being con 

Bitw Palasnama Naidu on that cay 2 ; nc l aised a question 
trary to the Rules and it served the purpose of identification , 

all the Assembly and alter coming to know that parasu . annu 
ln paragruphs 7 and 8 of the Election Petition , it is allcgcct 

THIS LI CXCTACUL MS Vole through it companion , he gave an 
that Parasurama Naidu was suspected that he would rive his 

ovjection in wiiling to the Reuning Umier, in his CIUSS 
first piererence vote to the petitioner, that at about 11. 30 A . M ., 

tianununun , lic adinilted thau he will NOL picsent in the 
on the date of election namely 28 - 3 - 1980 he was summoned Election Hul when Pallusuruma Naidu came 10 vote ho 
by the Chief Minister and was instructed to take a companion 

went out for some back when Parauruma Naidu was enle . 
and yote through him and consequently , Parasurama Naidu ing the polling pooth to mark his role and that he longed 
requested the Returning Officer ti permit him to exercise 

the objection wlica Parasurama Naidu was leaving the wall 
his vote with the help of a companion and after obtaining lui exercising his votc . Aucording to him , one janaradhuna 
the permission from the Returning Officer , Parasurama Naidu 

Reddy, M . L . A . (not exumtued ) was also present along with 
volcd, and according to Sis information , Parasuruma Naidu 

the petitioner in the cleclou hull and he also attended the 
exercised his first preference vote in favour of the 6h res 

Assembly Session on that day . lle admitic that l arasuram 
pondent Swamy Naik . Ho also stated in the petitioner that Naidu has a detective vision, P . W . 3 was 1.dmittedly not 
Venkaiah Naidu P . W . 4 objecteit before the Returning Officer 

present when Parturanu Naidu asked the Returning Ufficer 
and the objection was over ruled . The petitioner also alleges 

1or permission . All that P . W . 4 stated was that Purasulama 
that Parasurama Naidu way seen by many including M .LAS , 

Niian luhes out spectacles while reading. Even P . W . 4 admits 
with spectacley on 28 - 3 - 1980 at 11 A . M . and the story of 

that Parasurama Naidu has it detective vision . In that case , 
loss of spectacles was a rouse to get the vote marked by 

it is rather difticult to believe that he does not rcquire spec 
some bodyelse to ensure that Parasti AMI Naidu voted accord 

lacles for reading, P . W . 4 had stated that he had filed a 
jng to the instructions given (paragraphe 8 and 9 ). 

written objection . The petitioner had not summoned for 

the objection pclition filed by P . W . 4 . This allegation is 
The respondents denied the allegation that Par aylania Naida denied by the respondents . "The petitioner had not sum 
was given instuctions by the Chief Minister on the date of muned for the objection petition 10 corroborato tho testimony 
yoling to vole through a companion . They further aveiled Of P . W . 4 . On the other h400 , RWL swears that Parasurama 
that the Returning Officer permitted Parasurumi Naidu him 

Nuidu wears glasses, that he saw him on the datc of Clec 
self that Parziurami Naidu is unable to yote by himself lion , that he was in the ollice when Parasuram : Naidu camc 
due to physical infirmity and after taking the necessary de to vote , that he was in the party office which was next to 
claration about the secrecy of the vote recorded on behalf of clection ball when Parasurama Naidu came to exercise his 
Parasurama Naidu . They also stated thut the petitionci s 

vote . RW , 2 ilssented in his evidence that he was present 
interpretation of the relevant rule to the effect that a persoa when Parasurata Naidu cniered the clection ball to exercise 
should be totally, blind before he is permitted to take a 

his voto along with a companion , that Parasurana Naidu 
companion is incorrect and that the allegation that Para 

l equested the Returning Officer to grant permission to take 
şurama Naidu could have borrowed spectacles from somelody 

al companion for the purpose of voting is he lost his spect 
clse if he really lost his spectacles is untenable . 

Licles, that the Returning Officer took a declaration from 
the companion and granted perinission . He also stated that 

the companion was ono Yadagiri, a member of tho congiess 
P . W . 1 in his evidence icitcrates all the averments made 

( 1) party and very close to ho inembers of the party and 
in the Election petition . In his evidence , he stated that 

the Chief Minister, R , W . 3 is Parasulama Naidui 
Paragusama Naidu was seen by many persons wearing spec 

himself. He was a member of the Legislative Council from 
tacles . The petitioner states that he came to know that 

1968 to 1974 . He was 11 Minister for some time in the 
Parasurama Naidu exercised his voce ihrough a companion , 

present Cabinet. Hlc stated that some emergency queytion 
He says that to his knowledge , the companion Jill not yiVC 

under scution 324 [ the Rules of Assembly was raised by 
a declaration to maintain secrecy as specified in the Ruks 

him about 3 or 4 days prior to 28 - 3 - 1980 and that it came 
and that the reason given by Palasuuma Naidu for voting 

up for answer on that day ind when the question came, he 
through a companion is ncither true nor valid anal that 

merely raised his hand and said that he presses the question 
Venkatah Naidu objected to the recepticn of this vots . P . W . 2 

and the concerned Minister gave the answers, He added that 
does not say anything about the vole crcrcisesi by Parasuram at 

ho never react inny paper (19 that day . 
Naidu , 

He dersind ihat 
P . W . 3 is an M . L . A , of the Janata party . In his 

he did not have his spectacles al 28 - 3 -80 us they were mis 
cvidence , hc dcposed that on the date of clection he saw 

placed on the previouy evening , that on the election day , he 
Parasurama Naidu wearing spectacles in the Assembly Hall, 

requested tho Returning Officer to permit hini to vote through 
that Parasurama Naidu lakes out glasses while reading and 

El companion as he cannot lead properly without glasses, 
wears them at other times and on that day, Parasurama Najdu 

that his cyes were also watering and that the Returning Ofi 
referred to some Rule after taking out of the gla : sey while cer , gave him the necessary permission aflc : reeking him and 
reading the Rulc. P . W . 2 was asked about the particular 

satisfying himself about his statement and no objection was 
discussion which took place on the data of the election . He 

l aised hy anybody. He stated that he centers that a 
could not give any details and explainc , il by saying that it 

declaration was taken from the companion regarding the 
was more than one year and hence he could not give that 

secrecy of the vote that after going to the polling booth , h : 
information . If more than a year was enough to forget this named the person for whom he wishes to vote and the 
aspect, it is rather strange how he could remember that companion recorded the vote for him . He denied the sug 
Parasurama Naidu was wearing spectacles on that day. He gestion that the Chief Minister isked him to vote thiough 
also admitted that he does not remember whether anybody a companion by saying that no Chief Minister Connt venture 
spoke on thal date in the Assembly . When he was asked to do such a thing with 1 man like hiin . He voiced that 
a specific question whether he could give thc name of une 

once he stood as an independent candidate and Uiereafter 
person who was wearing spectacles on that day , he nicicly 

as a candidate of Congress Party , that he was the leader of 
said that there were many other persons who were wearing the opposition group , before 1978 , Thut he was in the Janatha 
glosses . Ho volunteered that he voted for the retilicner. In Party for some time and that he came out as he had somo 
the cross examination , he « tated that he could remember that differences with the then leader of the Janata Party . Regarding 
Parasurama Nuidu : was wearing glasses on that day as there the loss of spcctacles, his case was that he misplaced them 
was a rumour that he was asked to vote with the help of it somewhere on the night of 27 -3 - 1980 , he scorched for them 
companion . All that P . W . 2 says is that he has seen Purs as he has to exercise his vote the next day , that his plusses 
surama Noidu wearing glasscs that morning in the Assembly are biofocal and they are essential 
Hall. He could not give any other details. He could not 

for rcading purposes 

and that he cannol rend without glasses. He further stated 
suy whether any other person spoke in the Assembly . He Uu1 for the last 3 years, he developed cottract. He was 
could not give even the name of one person who was wearing conphatic that on thọ day in question he never read any 
spectacles on that day. I find it unsafe to rcply upon this Daner or alloted any Rule in the Asyçmbly . When he was 
evidence even to establish the fact that Parasurama Nacy in the witness box, he was shown a passage from a hook 
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also . Rule 40 - A 
apply to elections to Rajya Sabha 

is to 
and he lead it correctly with the spectacles and he said 
luut vindoui tule speciuvies, he cillulot read . He also stated the following effect :-- 
that the Returning that all ncalling bin und on ling 

40 - A Recording of votes of illetchalle , blind or infirm 
bus oyes which were waterug, gianied reuniu iu vole 

electors : 
through a companion . He identieu that itic party allu 

1 . If an elector is unable to read the ballot paper or 
treu 10m tu respondent No . 6 

who 
Swamy Nail 

to record his vote thereon in uccordance with 
is in (ribal 150 1111t discipline 1cquires one should yote 

Rulc 37A by il cason of illitcracy , blindness , or 
accordug to the uliotinent and in the interest of the party . 

other inſiruity , the presiding oflicci shall on being 
He donic that lie niet dic Caief Minister on the date of 

satisfied about such illiteracy, blindness or infirmity , 
election Lind out he was instucted by tho Chief Minister 

permit thc elector to take with him a coirpanion 
to vote along with thic companion . He states that he is 

of not less than twenty one ycars of age who is 
still on liiendly terms with the fictitioner and P . W . 4 . 

able to rcal the ballot paper and record the vote 
R . W . I appears to be i11e11 simple man and he is it tiibal. 

thereon on behalf of, and in accordance with the 
He stad wat Parasuiuiru Nanul voted through a compunion 

wishes of, the elector and , if necessary , to fold 
In accordance with the Rules and lie denied the suggestion 

the bullot paper so as to conceal the vote and in 
mat Villing througli il companion Wels pursuant to the in 

sert it into the hallot box : 
strụctiwas by the Chicl Minister to ensure that Parasurama 

to act as 

Provided that no person shall be permitted 
Nuidu voted for the person to whom he was allotted . 

the companion of more than onc lector at any 
RW . 2 is un Ex-Miliister and according to hia , Parasurama 

polling studion on the same day : 
Naidu voted after taking permission from the Rotuning 
Officer . It is commentcu that R . W . 2 admitted that the 

Pluviacd further that before any person is permitted to 
companion yadags is very close to the Chief Minister and 

day 

act as the companion of an elector on any 
LIS such , the story that Parasuraina luidu wus instructed to 

under this rule , the person shall be requirod to 
rict through a companion only to ensure that he voted for 

declare that he will keep secret the vote recorded 

By the mere blatc 
the allotted person must be correct. 

by him on behalf of the elector Dd that he has 
meat of R . W . 2 that Yadagiri is close to the Chief Minister 

Ilut already acted as the companion of any other 
does not load to the inference that Yadagilî was chosen 

elector at any polling station on that «lay : 
for that purpose . There is absolutely no evidence worth 

Provided also that it an clection by assembly members 
the name to show that the then Chiel Minister instructed 

10 much companion shall be illi clector at that 
Parasurama Naidu to vote through a companion deliberately 

election " . 
with a false plea that he Icst his spectales us a result of 
which he carinot sve properly and the assistance of a compa 

The Rule contemplutos that the Presiding Officer should 
nion Wai necessary . All the cvidence is based on imagi 

he satisfied that the cleptor is unable to read the ballot paper 
nation and rumours. The fact that Parusuran Naidu yoted 

or to record his vote for three reasons namely , due to 
brough a companion is admittod us Parasurana Naidu hina 

weternoy, blindness or other infirmity . The satisfaction must 
self R . V . . 3 Suted so P . W . 4 Veokaiah Naidul aclmits that 

De with regard to factor s Larrely : inability to read thie 
Parasurama Naidu has a deiective vision . But his statement 

bullot paper or to record his vote thercon und the said 
that hc removes tho Spectacles while icading or writing in 

inability must bo duo to illeteracy or blindness or ot . " T 
dicating thereby that spectacles are not necessary for him infirmity . lu the present case , the permission was request : 
for icading or writing does not appear 10 bc correct. When un thic ground of infirmity , namely , lack of proper visi: 7 . 
RW . 3 was in the box he was asked to rcad a passage from P . W . 4 hiniself in his evidence admitted that RW . 3 has 
il Wook by his counsel anal he load the paysage correctly it defective vision , RW. 3 hau stated in his evidence thai 
with his classes and he stated that those were his glasses ale to losy of spectacles , he was unable to read or writo 
which he lost on the eve of election and recovered later , or to place his mark correctly and that his cyes werd watcr 
In thesc circumstances, I am unable to accept the evilence ing as obscrved by me carlier , there is no reason to 
on the wide of the petitio cr that Parasurama Naidu does disbelieve the version of R . W , 3 that he lost his spectacles 
not need glasses to least. P . W . 3 Mats unable to give any on the day in question . Obviously , the Rotuning Oflicer WES 
other details about the proceedings in the Assembly on that satisfied that the voter was unable to record his vote by 
day cxccpting the fact that Paruswama Naidu was weat 

ELSON of this infirfrity and perimitted a conipanion for the 
ing spectacles on the day in question RW 3 is now a purpose of yoling. The expression 113 ] is Satisfaction of 
sitting niomhor of the legislativa Assembly . It is ijo doubt the Presiding Officer. Satisfaction nicans the discretion of 
true that he belonged 10 different parties it itlereat times , the Presiding Officer. Unless it is alleged that ho has ucted 
but that by itsell does not sulgest that his eviderine should Tralalide or without bunalides or that he was jofluenced by 
be dialogue dca . He chphatically denied the suggestion that any citruncolly or irrelevant considerations, it canont bu 
he Nile suspected by the Chief Minister, that he would not said ilut the permission granted by the Presiding Officer is 
vote for the Congress ( 1 ) candidate and was therefore ash arhitrary or invalid . Rule 40A does not require any reu 
ed to all through il companion and that he did according sons to be given while granting permission . Mr. R . Dasal il 
ly . Lxcepting in gestion about the pre -arrangement which dharani Reddy, the learned counsel for the petitioner con 
is denie: ), there is no other evidence. Apart from this, there tended that since the blindness is ono of the grounds on 
is one other aspect to be examined in this context. No onc which permission can be granted , any request made on the 
can vote through il comapion unless the Returning Oncer ground of infirmity relating to eyes must relato only 
grunts permission ifter satisfying himself that 

to 
the voter hlipdress. In other words, 
suffers Iron il divability to 

bis argumont is in the present 
vote by himself. Therefore , 
even if such an instruction is given to RW . 3 it cannot be 

culse , permission can be granted to R . W . 3 only when it is 
implemented unless permission is granted by the Returning 

proved that it is totally blind . There is absolutely be sub 

stance in this contention . 
Oficer . 

Such an 
There is neither a pleading nor a suggestion 

interpretation would 

to be a misreading of the Section and leads to an absurdity. 
the eifect that the Returning Officer was also instructed to The language of Rule 40A is unambiguous , Blinduess is one 
give the permission when R . W . 3 makes such it request. It of the reasons on which permission can be granted and that 
cannot be arrangerent between the instructor and the in expression is followed by the word " other inhimity " which 
structed alone . Ai; objective person like a Returning Offi 
cer who is expected to be absolutely impartial is involved . 

means any other infirmity apart from blindness. But the in 

firmity no doubt must be of such a nature as to make the 
No suggestion is made that the Returning Oficer is no less voter unable to read the ballot paper or record the vote . It 
it person than the Secretary of the Legislative Assembly is 1100 total hlindness alojo that is contemplated under Rule 
and in the absence of any suggestion of a pre -arrangement 
will the Rourcing Offices ako , the instructions given 

40A , I have no doubt in my mind that the nermission 
RW . 3 in 

granted to Paraşurama Naidu by the Presiding Officer 

to 
the consequential exercise of a yote through a 

to 
companion is of no consequence, thereforo , thi 

vote through a conipanion is in accordance with Rule 40A 
exercises! for the purpose of identification has absolutely 

vole OS 

and does not violate the said provision in any manner what 
substance and the plea is only uutenable . 

110 

soever . As observed earlier , since prior arrangement was 

pot proved . It capujot he said that the vote in illvalid on the 
The 1st question is whether the vote is 

grund that it serves the purpose of identification . Further, 
Contrary to the Rules , Ruk 70 of the Rules inoile under the 

invalid being the petitioner failed to ostablish that the reception of any 
Act provides that Rules 28 t. 35 and 36 to 48 relating to 

one of the votes has materially affected the result of the 
voting in Parlimentary and Assembly constituencies shall 

election as required under Section 100 of the Act for de 
claring the election of the respondentsus void . ), thereforc , 
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hold on this issue that the vote oxercised by Parasurama is elected to one of the seats as the election of none of the 
Naidu is valid and not void and there was no improper respondents is void . 
receplion of this vote . 

ISSUE NO . 13 : 
ISSUE NO . 1 : 

In paragraph 12 of the Election Petition , it is alleged that 
The various averozents in the Election Petition mainly 

the procedure adopted in transferjog surplus votos is irre 

gular. There is absolutciy no cvidence in this regard nol 
relate to improper reception of votes and that somo votes 

was this point argued . Hence I find that the 
are invalid and void . There aro no allegations of corrupt 

procedure 

adopted in counting and transferring surplus votes is not 
practices against the respondents or on their behalf. In fact, 

jrcgulai or contrary to Rules , 
it is exprcsoly stated so not only at the bar but also admitted 
by the petitioner as P . W . 1 that he has not alleged any 
corupt practices . Though some of the averments relating In view of the fmdings on the valous issues , Issue No, 11 
to the invalidity of votes on the ground of identification is held against the petitioner and the Election Petition is 
of the voters touch the fringes of corrupt practice to the Jiable to be dismissed and it is accordingly dismissed with 
effect that there were some threats and pressures neither the costs . Advocate fee Rs. 150 ) APPLICATION NO . 31 OF 
persons who issued the threats or pressurised the voters 1981 is also dismissed . 
were made parties to the Election Petition . No specific 
allegation is made against the respondents that they or on 
their behalf, any corrupt practico wree indulged . I therefore , 
hold that the Election Petition is not liable to be dismissed 

APPENDIX OF EVIDENCE IN F . P . NO . 2 /80 
on the ground that the mandatory provisions of Soçtion 83 
of the Representation of the People Act are not complied 

List of witnesses examined for the petitioner : - 
with . 


- - - - 


- - - - - - - - - - - 
P . W , 1 

P . Babulu Reddi (Petitioner ) 
P . W . 2 

P . Prabhakara Reddi 
P . W . 3 

Nayini Narsimha Reddi ( M . L . A .) 
P . W . 4 

M . Venkaiah Naidu . 

- -- - - - . - - . - - - 
List ofwitnesses Exminined for the respondents 
R . W . 1 

G . Swami Naik M . P . (R6 ) 
R . W , 2 . 

K . P . paiah ( M .L . A .) 
R . W . 3. 

Ch . Parasurama Naidu ( M .L . A .) 


— 


ISSUE NO . 2 

It is corrmon case that the petitioner did not ask for as 
recount under Rule 82 of the Conduct of Election Rules 
before the Returning Officer at the time of countnig . In 
the evidence, it is explained by the petitioner that he did 
not ask for a recount as it is not his complaint that there 
was any error or mistake in the counting but that certain 
votes were improperly received and that they wce void , and 
inyalid . I hold this issue in favour of the petitioner that 
even in the absence of a request for recount before the Re 
turning Officer , the Election Petitioner can ask for such a 
relief in the Election Petition . The absence of a request 
for recount is not fatal to the request for a rccount in tho 
Flection Petition . 
ISSUE NO. 3 : 

This issue relates to the question whether the petitioner 
huis raised any objection to the l éception or validity of any 
of the votes hefore the Returning Oflicer and if not, whether 
he can be permitted to raise at this stage , Having regard 
to the evidence on record which was discussod in detail 
above, I am of the opinion that the petitioner did raise an 
objection vially with regard to some of the votes and even 
otherwise he is not estopped from raising the same in the 
Election Petition . 


- 


- 


- 


- - 


- 


- - - 


List of Documents marked for the petitionei . 

- NIL 
- - - - - 

- - - - - - - - - 
List of Documents marked for the Respondents 
Ex . RI 

C . C . of result of the Election to the Rujya 
— , - - - Sabha held on 23 -8 - 1980 . 
23- 8 -80 
R - lla ) 

Photosta te copy of Ex. RI, 


28 -3 -80 


. 


- - 


- - 


- 


- 


- 


- 


- 


- - 


Sd - Illigible 


ISSUE NO . 4 ; 

Having regud to my findings on Issues 5 to 10 this issue 
is answered against the petitioner . The election petitioner 
is ontitled to press the Insue 5 to 10 which were already 
considered . 


sd / 
K . P . VENUGOPAL, Asstt. Registrar (1.1. ) 

[No. 82 /AP ( 2 of 1980 ) / 81] 

V . K . RAO , Under Secy . 


ISSUF NO . 12 : 

The petitionci is not entitled to any declaration that he 


आवेश 

176 fermant, H , 1982 
जाम 46 -- - निर्वाचन प्रायोग का समाधान हो गया है कि मोचे की सारणी के स्तम्भ ( 2 ) में यथा विनिर्दिष्ट लोक सभा राज्य विधान सभा के निर्वाचन के लिए 
जो स्तम्भ ( 3 ) मे विनिर्दिष्ट निर्वाचन- क्षेत्र से झुमा है , स्तम्भ ( 4 ) में उसके मामने विनिर्दिष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधि 
नियम , 1951 नथा नदधीन बनाए गा नियमों द्वारा अपेक्षित समय के भीतर और रीति में उक्त मारणी के स्तम्भ ( 5 ) में यथा उपदशित रूप में अपने निर्वाचन 
व्ययों का लेखा दाखिल करने में असफल रहा है , 

और उक्त अभ्यर्थियो ने सम्यक् सूचना दिए जाने पर भी उपत असफलता के लिए या तो कोई कारण अथवा स्पष्टीकरण नहीं दिया है या उनके द्वारा 
दिा गाा अभ्यावेदनों पर , यदि कोई हों , विचार करने के पश्चात् निर्वाचन आयोग का यह ममाधान हो गया है कि उनके पाम उक्स अमफलता के लिए कोई 
पर्याप्त कारण या न्यायोचित्य नहीं है ; 

अतः प्रबा,निर्वाचन प्रायोग उनन अधिनियम की धारा 10-क के अनुसरण में , नीचे की मारणी के स्तम्भ ( 4 ) मे विनिर्दिष्ट व्यक्तियों को संसद के किसी 
भी सदन के या किमी राज्य की विधान सभा अथवा विधान परिषद के मवम्य चुने जाने और होने के लिए, हम आदेण की तारीख में तीन वर्ग की कालावधि 


for me the 
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un 
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de temps en 


[ माग [[ --- खY 3 ( iii ) ] 
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सारणों 


- - - - - 


- . -- - -- - 


अम स० 


निरर्हता का कारण 


निर्वाचन की विशिष्टिया विधान मभा / लोक मभा निर्वाचन निर्वाचन लड़ने वाले अभ्याथी का नाम 
क्षेत्र की क्र० म० और नाम 

व पता 


- 


- - - 


- - 


- 


- 


- - - 


गजस्थाना विधान सभा के लिए 3-टीबी-(प्रजा० ) 

श्री कुम्भागम , गाव सुरेवाला, तहमील विधि द्वारा अपेक्षित रोनि में निर्वाचन व्ययों 
माधारण निर्वाचन 1990 

टीमी , जिन् श्रीगंगानगर. ( गज० ) का लेना दाखिल करने में असफल । 
- बट 198- फागी -( प्रा . ) थी राम गोपाल , मण्डी खटीकान , यिधि द्वारा अपेक्षिा कोई भी निर्वाचन व्ययों 

वाई न० 7, जयपुर ( राजस्थान ) का लेखा दाखिल करने में असफल । 
- यही -- 78-धौलपर 

श्री मुनी राज , हलवाई खाना, धौल - विधि धारा अपेक्षित कोई भी निर्वाचन 
पुर , जिला भरतपुर ( गज० ) व्ययों का खा दाखिल करने में असफल । 
- - - - - - - - 

-- - -- - - - 
[ म . 77/ गज 81 1 1 7(7-178 ) ] 

प्रादेश से , 

धर्म वीर, प्रवर मचित्र , भारत निर्वाचन आयोग । 
ORDER 

New Delhi , the 8th March, 1982 
O . N. 46 ... Whereas the Election Commission is satisfied that cach of the contesting candidates specified in column ( 4 ) of the 
Table below at the election to the House of the People /State Legislativo Assembly as spocified in column (2 )and held from the constituency 
specified in column ( 3 ) against his name has failed to lodge an account of his election oxpenses within the timeand in the manner, as shown 
in columu (5 ) of the said Table as required by the Ropresentation of the People Act, 1951 and the Rulesmade thereunder; 

And , whereas , the said candidates have either not furnished any reason or explanation for the said failure even after due notice or 
the Election Commission , after considering the ropresentations made by them , if any, is satisfied that they have no good reason or justi 
fication for the said failure ; 

Now , therefore , in pursuance of section 10A of the said Act, the Election Commission hereby declares the persons specified in column 
(4 ) of the Table telow to be disqualified for being chosen as , and for being a member of either house of the Parliament or of the Legis 
lative Assembly or legislative Council of a State for a period of 3 years from the date of this order . 

TABLE 

- - - - - - - - - - - - - - - - - - 
s. Particulars of election S . No. & Name of the Assembly/ Name and address of the con- Reason for disqualification 

Parliamentary Constituency t osting candidate 

- - 
- - - - - - - - - - - - - - - - - - - 

- - - 
- - - - - - -- - - - - - - - -- - ___ -- - - - - - ~ - - - - - - - - - - - - - - - - - - 
1 , General Election to the Rajas- 3- Tibi (SC ) 

Shri Kumbha Ram , Vill . Sure , Failed to lodg : the account of 
than Legislative Assembly , 

wala , Tehsil- Tibi, Distt . Sri - plaztion expenses in the man 
1980 . 

ganganagar. (Rajasthan ). ner roquired by law . 
- do 48- Phagi ( SC ) 

Shri Ram Gopal , Mandi Failed to lodge any accou it of 
Khatikan , Ward No . 7 , clection oxpcnscs as required 
Jaipur, (Rajasthan ) 

by law . 
- do 78 - Dholpur 

Shri Muni Raj, Halwai Khana, Failed to lodge any account of 

Dholpur, District Bharatpur . election expenscs as required 
(Rajasthan ), 

by law . 
- - - - - __ - - - - -- - - - - - -- - - - - - 

- - - - - - - - - - 

[ No. 76/ RJ/ 81( 176 - 178 )] 

___ By order , 
DHARAM VIR , Under Secy . 
Llection Commission of India 
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